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People on house arrest can get
unemployment compensation,

Supreme Court rules

The Spreme Court hearing room %"the state Capitol.
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on April 28, 2015 at 12:10 PM, updated April 28, 2015 at 12:45 PM

With one voice sharply dissenting, the state Supreme Court has ruled that someone
sentenced to house arrest for a criminal conviction is not automatically ineligible for
unemployment compensation.

The high court's 4-1 ruling, which upholds a Jannary 2014 decision by
Commonwealth Court, dealt with a case involving a York County man who was
sentenced to 60 days of house arrest for driving while under license suspension.

The call on whether that man, Charles H. Chamberlain, could collect unemployment
comp while serving his sentence revolved around one word - "incarceration.”

Had Chamberlain been sent to prison, there would have been no issue. He would have

been out of luck because state law specifically says a criminal who is behind bars cannot
get jobless aid.




However, the Supreme Court decided to take on an appeal the Unemployment
Compensation Board of Review filed challenging the Commonwealth Court ruling
because the law doesn't specifically state whether house arrest is a disqualifier for
unemployment comp.

In 25-page ruling issued this week, Justice Max Baer concluded house arrest doesn't
equate to incarceration where unemployment compensation is concerned. He was
joined in that stance by Chief Justice Thomas G. Saylor and fellow Justices J. Michael
Eakin and Debra McCloskey Todd.

Justice Correale F. Stevens filed a dissenting opinion in which he pulled no punches.

Surely the Pennsylvania Legislature did not intend a policy to provide unemployment
benefits at the expense of Pennsylvania taxpayers to someone who is serving time, albeit
on house arrest, for a crime,” Stevens wrote.

"In this case, the criminal is enjoying all the amenities of a house arrest as opposed to
stark imprisonment in a state institution," he added. "He should not be rewarded with
unemployment compensation.”

Yet Steven's colleagues came to the conclusion, shared by the Commonwealth Court,
that Chamberlain's house arrest term didn't take him out of the job pool and make him
incapable of finding new employment.

In fact, Baer noted the Dover man, who was already jobless and receiving
unemployment comp when he pleaded guilty in his criminal case, worked nine days
while serving his house arrest sentence in late 2012.

"The terms of (Chamberlain's) house arrest restricted him to the home of his sister, but
permitted him to work, run errands and Christmas shop,” Baer wrote. Chamberlain also
made regular visits to the local CareerLink job center, the justice observed.

Baer stressed that his court's decision in the Chamberlain case doesn't make everyone
sentenced to house arrest eligible for jobless aid. It simply means being on house arrest
does not on its own disqualify them, he wrote, although other factors in their individual
cases might bar them from receiving compensation.



'Accidental' nip of alcohol costs
airline worker job, unemployment

aid
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on November 04, 2014 at 12:08 PM, updated November 04, 2014 at 1:48 PM

An airline worker who was fired for what he claimed was inadvertent drinking on the job
can't get unemployment compensation because he violated his employer's no-alcohol
policy, Commonwealth Court has ruled.

What the case comes down to is Parvez Gill's ultimately ill-advised decision to stop by a
samples table a bar set up at the Philadelphia International Airport in late May 2013.

DAN GLEITER, THE PATRIOT-NEWSfile

At the time, Gill was a customer assistance representative for US Airways, a job he had
held for nearly 11 years. The airline had a policy barring employees from consuming or
possessing any alcohol or even entering a bar while on duty.

Yet, according to the state court's recent opinion by Judge Patricia A. McCullough, Gill
was on duty and in uniform when he stopped by a sample beverage table Cibo's Bistro
and Wine Bar set up outside its establishment in Terminal A.

Surveillance video shows Gill drinking from a cup taken from a table, which held a
display of bottles of beer.

While he later conceded that the cup contained an alcoholic drink, Gill claimed his
imbibing of alcohol was unintentional, McCullough noted. He said he had asked the
Cibo's worker manning the sample table for a sweet, nonalcoholic beverage, but was
instead given a cup containing booze.



Gill claimed he ditched the drink as soon as he realized it was alcoholic, but the video
showed him taking a sip, then finishing the entire drink, the judge wrote.

The state unemployment compensation service center in Philadelphia initially granted
Gill unemployment compensation after he was fired over the incident. A referee and the
state Unemployment Compensation Board of Review then denied Gill that aid because it
found he had committed willful misconduct in violating the airline's alcohol on duty
ban.

Gill then appealed to the state court, which did not accept his argument that his policy
violation was accidental.



Security guard who quit over fears for his safety can’t get
jobless aid, court rules

By Matt Miller
Created: June 17, 2014

Pa. court denies unemployment compensation for man saying
job is 'inherently dangerous’

June 17--Saying such a job is "inherently dangerous," Commonwealth Court has refused to grant

unemployment compensation for a private security guard who quit because he feared for his safety.

Harold 1. Lieljuris appealed to the state court when he was denied jobless aid by the state
Unemployment Compensation Board of Review after leaving his job patrolling the private

Towamensing Trails housing development in Carbon County in May 2013.

Lieljuris voiced concern about gang-related activity in his bailiwick, which has about 2,500 houses
and 60 miles of roads, according to court records. He said his worries heightened after information

he gave to state police resulted in several drug arrests in the commumity.

The initial denial of his request for compensation came after a state referee concluded he had quit his
job with Legion Security Services Ine. without a compelling reason. As for his fears, the referee noted

that Lieljuris should have perceived the danger of the job when he accepted a post where he was

required to carry a gun and wear a bullet-proof vest.

Also, the referee found that his employer did provide Lieljuris with options to reduce the element of
risk, including allowing him work at another site and advising him not to be aggressive or make
patrol stops at night. Lieljuris had asked his boss to assign another officer to work with him on night
shifts, but the referee noted that contractual issues prevented his employer from approving that

reguest.

In her court's recent opinion upholding the denial of jobless aid, Commonwealth Court Judge Renee
Cohn Jubelirer noted there was no evidence of any specific threat against Lieljuris when he quit. She
also cited the compensation review board's finding that Lieljuris’ work environment "was no more

dangerous than usual.”

"A subjective concern over an unsafe work environment, absent a showing that the work
environment is more unsafe than usual, is not sufficient to constitute a necessitous and compelling

cause to quit," Jubelirer wrote






Woman fired for absenteeism while helping injured

puppy can get jobless aid, Pa. court says

=By Matt Mifler | mmilier@pennlive.com

Email the author | Foliow on Twitier
on April 04, 2014 at 12:20 PM, updated April 04, 2014 at 12:24 PM

A woman who was fired for absenteeism while she was rushing around getting medical
treatment for her injured puppy is eligible to receive unemployment compensation,
Commonwealth Court has ruled.

former employer that she shouldn't get jobless aid because she was fired for excessive
absenteeism while still serving her probationary period.

Although the state judges agreed that Howard Hanna Holdings Inc. had a right to ax
Fortini from her sales manager job, it concluded that the puppy incident, and several
other days she missed work, constituted justifiable absences.

Therefore, President Judge Dan Pellegrini found in the court’s opinion, Fortini had not
committed "willful misconduct” that would have barred her from receiving jobless aid.

Court filings in the Westmoreland County case show Fortini was fired a month after she
started her job in January 2013.

Two weeks after she was hired, she called off work because she was in an auto accident.
She also missed a day due to lack of transportation, took an option to leave early during
a snow emergency, and once called in sick. Once, she left 15 minutes early after starting
work early, but departed without telling a supervisor.

The day before her puppy was hurt, Fortini received a written warning regarding her
attendance, records show.

She was fired on Feb. 8, 2013 as she sought aid for her 10-week-old dog, which began
having seizures and other medical problems after it fell off a bed.

When Fortini called her office to say she needed to get help for the pup, she was told to
leave the animal with a neighbor and come to work. She did so, but left when her
veterinarian told her the dog needed immediate care.



As she left the office, a supervisor told Fortini she was expected to return and work at
least half a shift that day. Records state that she was fired over the phone as she took the
dog for medical treatment that afternoon.

Howard Hanna appealed the dispute to Commonwealth Court after the state
Unemployment Compensation Board of Review sided with Fortini, finding that she had
justification for her absenteeism.

When her dog was injured, there is no doubt that Fortini "reasonably felt compelled” to
get it treated, Commonwealth Court agreed.

"Even where a history of absenteeism is present, a claimant is entitled to receive
(unemployment) compensation benefits where the final absence which precipitated his
or her discharge was based on good cause,” Pellegrini wrote in finding in Fortini's favor.



EMPLOYER QUESTIONNAIRE
Voluntary Quit — Health Problems

Claimant Social Security No.

In order to determine the claimant's eligibility for UC, it is requested that you answer the
foliowing guestions:

Employer's Name:

Employer's Address:
Employer's Telephone No. Employer's FAX No.
1. What was the claimant's: first date worked? ; last date worked?

2. Did the claimant earn more than $3120 during most recent period of employment?
] Yes []No IfNo,the amount earned was $

3. Was the claimant's job a full-time or part-time job? [ ] Full-time [] Part-time
if Part-time, please list the claimant's hourly earnings and the average number of hours that
the claimant worked per week.

Was the job temporary or permanent? [ | Temporary [ | Permanent
if Temporary, on what date was the job scheduled to end?

4 Did the claimant voluntarily quit or take a leave of absence?
[l Voluntary Quit [ ] Leave of Absence  If Leave of Absence, the leave began on
, and ended, or is expected to end on

Note: For UC purposes, a leave of absence is considered a voluntary quit for the period of the
leave of absence.

5. Please indicate the reason the claimant voluntarily quit.
[] Heaith Problems [ ] Unknown [_] Other If Other, please list the reason(s) the
claimant gave for voluntarily quitting or taking a leave of absence.

6. Prior to his/her separation, did the claimant inform you of his/her health limitations?

[1Yes [ ]No

7. Did you offer other work to the claimant? [ ] Yes [ ] No
If Yes, please provide a brief description of the other work, including the rate of pay.
If No, was continuing work available within the claimant’s limitation had the claimant not
voluntarily quit or taken a leave of absence? [ ]Yes [ ]No
If Yes, please explain why the work was not offered to the claimant.

8. Did the claimant refuse the offer of other work? [[] Yes [] No
If No, please explain why the claimant is not working.
If Yes, did the claimant give a reason for refusing the offer of other work? ] Yes [] No
If Yes, please list the reason the claimant gave for refusing the other work.

9. Do you want to provide any additional information that you feel may have a bearing on the
claimant’s eligibility for unempioyment compensation?

UC-1930E (12/2007) 1
VQHealth




Claimant Social Security No.

| certify that the information | have provided is true and correct.
Employer information provided by telephone to UC Representative:

By Title On 8M3/2015

UC-1930E (12/2007) 2
VQHealth



EMPLOYER QUESTIONNAIRE
Voluntary Quit - Personal Reasons

Claimant Social Security No.

Employer's Name:

Employer's Address:
Employer's Telephone No. Employer's FAX No.

In order to determine the claimant's eligibifity for UC, it is requested that you answer the
following guestions:

1. What was the claimant's: first date worked? : last date worked?

2. Did the claimant earn more than $3120 during most recent period of employment?
[1 Yes [1No If No, the amount earned was $

3. Was the claimant's job a full-time or part-time job? [] Full-time [_] Part-time
if Part-time, please list the claimant's hourty earnings and the average number of hours that
the claimant worked per week.

4. Was the job temporary or permanent? [ ] Temporary [ | Permanent
tf Temporary, on what date wouid the job have ended?

5 Did the claimant voluntarily quit or take a leave of absence?
[ Voluntary Quit [ ] Leave of Absence
If Leave of Absence, the leave began on , and ended, oris expected to end on

For UC purposes, a leave of absence is considered a quit for the period of the leave of absence.

8. Please indicate the reason the claimant voluntarily quit or tock a leave of absence.
[] Personal Reasons [ ] Other [] Unknown
if Other, please list the reason(s) that the claimant voluntarily quit or took a leave of
absence.

7. Was ‘continuing work available had the claimant not voluntarily quit or taken a leave of
absence? [ JYes []Nbo

8. Prior to the separation, did the claimant discuss the situation with you, or make any other
attempts to resolve the situation that caused him/her to voluntarily quit or take a leave of
absence? []Yes [ INo if Yes, please explain.

9. Do you want to provide any additional information that you feel may have a bearing on the
claimant’s eligibility for unemployment compensation?

Claimant’s Name Social Security No.

| certify that the information | have provided is true and correct.
Employer information provided by telephone to UC Representative:
By Title On 8/13/2015

Employer's Telephone No. Employer's FAX No.

UC-1931E (05-14-07) 1 VQ
Personal



UC-1831E
Personal

(05-14-07)

vQ



EMPLOYER QUESTIONNAIRE
VQ to Attend School or Training

Claimant Social Security No.

Employer's Name:

Emnlovars Adorpce-
hlllylu)"‘ll W AT

Employer's Telephone No. Employer's FAX No.

In order to determine the claimant's eligibiiity for UC, it is requested that you answer the
following questions:

1. What was the claimant's: first date worked? - last date worked?

2. Did the claimant earn more than $ 3120 during his/her most recent pericd of employment?
[ 1 Yes [ _]No IfNo, the amount earned was $

3. Was the claimant's job a full-time or a part-time job? [] Ful-time [_] Pari-time
If Part-time, piease list the hourly rate and the average number of hours that the claimant
worked per week.

4. Was the job temporary or permanent? [ | Temporary [ ] Permanent
If Temporary, on what date was the job scheduled to end?

5. Did the claimant voluntarily quit or take a leave of absence?
[] Voluntary Quit [ ] Leave of Absence

If Leave of Absence, the leave began on , and ended, or is expected to end on
For UC purposes, a leave of absence is considered a quit for the period of the leave of absence.
6. Please indicate the reason the claimant voluntarily quit or took a leave of absence.

[ITo Enter Training Program/School [ | Other [ ] Unknown

If Other, please list the reason(s) that the claimant voluntarily quit or took a leave of

absence.

7. Was continuing work available had the claimant not voluntarily quit or taken a leave of
absence? [ 1Yes [INo

8. Do you want to provide any additional information that you feel may have a bearing on the
claimant’s eligibility for unemployment compensation?

| certify that the information | have provided is true and correct.

Employer information provided by telephone to UC Representative:

By Title On 8/13/2015
Employer’s Telephone No. Employer's FAX No.
UC-1932E (05-2007) 1 vQ

SchoolfTraining






EMPLOYER QUESTIONNAIRE
VQ - Seek Work Employer 1

Ciaimant Social Security No.

Empioyer’s Name:

Py -

oy A ]
=i E}JIUyUI D MAUUTC-oo.

Employer's Telephone No. Employer's FAX No.

In order to determine the claimant's eligibility for UC, it is requested that you answer the
following guestions:

1. What was the claimant's: first date worked? : last date worked?

2. Did the claimant earn more than $3120 during most recent period of employment?
] Yes [ INo ! No, the amount earned was $

3. Was the claimant's job a full-time or part-time job? [] Full-time [_] Part-time
If Part-time, please list the claimant's hourly earnings and the average number of hours that
the claimant worked per week.

4. Was the job temporary or permanent? [ | Temporary [ Permanent
If Temporary, on what date would the job have ended?

5 Did the claimant voluntanly quit or take a leave of absence?

[ ] Voluntary Quit [] Leave of Absence

If Leave of Absence, the leave began on . and ended, or is expected to end on
For UC purposes, a leave of absence is considered a quit for the period of the leave of absence.
6. Please indicate the reason the claimant voluntarily quit or took a leave of absence.

[7] To Seek Other Work [_] To Accept another Job [ ] Other [ ] Unknown

If Other, please list the reason(s) that the claimant voluntarily quit or took a leave of
absence.

7. Was continuing work available had the claimant not voluntarily quit his/her job?

[]Yes [[JNo

8. Do you want to provide any additional information that you feel may have a bearing on the
claimant’s eligibility for unemployment compensation?

| certify that the information | have provided is true and correct.

Employer information provided by telephone to UC Representative:

By Title On 8/M3/2015
Employer's Telephone No. Employer’'s FAX No.
UC-1933E1 (D5/2007) 1 VQ Seek

Work






EMPLOYER QUESTIONNAIRE

Seek Werk Employer 2
Claimant Social Security No.
Employer's Name:
Empioyer's Address:
Employer's Telephone No. Employer's FAX No.

In order to determine the claimant's eligibility for UC, it is requested that you answer the
following questions:

1.

Did you make an offer of employment to the claimant? []Yes [_INo
If Yes: On what date did you make the offer of employment?

VWhat was the start date of the position offered to the claimant?

What was the job title of the position?

What was the starting hourly wage or weekly salary?

Was the job a full-time or part-time job? [ ] Ful-tme [ ] Part-time
If Part-time, please list the average number of hours per week.

Was the job temporary or permanent? [_] Temporary [ | Permanent
If Temporary, on what date was the job scheduled to end?

Did the claimant begin employment as expected? [ | Yes []No
If Yes: What was the claimant's: first date worked? : last date worked?

Did the claimant earn more than $3120 during most recent period of employment?
[ ]Yes [_INo If No, the amount earned was $

Please explain why the claimant is unemployed.

Do you want to provide any additional information that you feel may have a bearing on the
claimant’s eligibility for unemployment compensation?

| certify that the information | have provided is true and correct.

Employer information provided by telephone to UC Representative:

By Title On 8/13/2015
Employer's Telephone No. Employer's FAX No.
UC-1933E2 (05/2007) 1

VQSeekWork







EMPLOYER QUESTIONNAIRE
VQ to Enter into Self-Employment

Claimant Social Security No.

Empioyer's Name:

Empioyer's Address:
Employer's Telephone No. Employer's FAX No.

in order to determine the claimant's eligibility for UC, it is requested that you answer the
following questions:

1. What was the claimant's: first date worked? : last date worked?

2. Did the claimant earn more than $3120 during most recent period of employment?
[] Yes [ ]No I No, the amount earned was $

3. Was the claimant's job a fuli-time or part-time job? '] Full-time (] Part-time
if Part-time, please list the hourly rate and the average number of hours that the claimant
worked per week.

4. Was the job temporary or permanent? [_] Temporary [ ] Permanent
If Temporary, on what date would the job have ended?

5. Did the claimant voluntarily quit or take a leave of absence?
[J Voluntary Quit [[] Leave of Absence
If Leave of Absence, the leave began on and ended, or is expected to end on

Note: For UC purposes, a leave of absence is considered a voluntary quit for the period of
the leave of absence.

6. Please indicate the reason the claimant voluntarily quif.
[] To Enter Self-Employment [] Other [_] Unknown
If Other, please provide the reason(s) that the claimant voluntarily quit.

7. Was continuing work available had the claimant not voluntarily quit or taken a leave of
absence? [ Yes [No '

8. Do you want to provide any additional information that you feel may have a bearing on the
claimant’s eligibility for unemployment compensation?

I certify that the information | have provided is true and correct.

Employer information provided by telephone to UC Representative:

By Title On 8/M13/2015
Employer’s Telephone No. Employer’s FAX No.
UC-1934E  (05/07) 1 VQ to Enter SeH-

Employment






EMPLOYER QUESTIONNAIRE
VQ — to Foliow Spouse

Claimant Social Security No.

Employer's Name:

E il ‘o Aeded .
CPOYer S AQAress:

Employer's Telephone No. Employer's FAX No.

In order to determine the claimant's eligibility for UC, it is requested that you answer the
following guestions:

1. What was the claimant's: first date worked? ; last date worked?

2. Did the claimant earn more than $ 3120 during most recent period of employment?
MMMMMMMMMMMMMMMMMMMMMMMMMMMMM [LlYes [ ]Na If No the amountearned was $

3. Was the claimant's job a full-time or a part-time job? {_] Full-time [ ] Part-time
If Part-time, please list the claimant's hourly rate and the average number of hours that the

claimant worked per week.

4. Was the job temporary or permanent? [ ]Temporary [_] Permanent
if Temporary, on what date was the job scheduled o end?

5. Did the claimant voluntarily quit or fake a leave of absence?
[ 1 Voluntary Quit [] Leave of Absence

If Leave of Absence, the leave began on and ended, or is expected to end on

For- UC purposes, a leave of absence is considered a quit for the period of the leave of
absence.

6. Please indicate the reason the claimant voluntarily quit or took a leave of absence.

[1To Follow Spouse [} Unknown [] Other
i Other, please provide the reason(s) that the claimant voluntarily quit or took a leave of
absence. ‘

If quit to Follow Spouse, Did you have work available for the claimant in the area where the
claimant relocated? [ ] Yes [ JNo []Unknown If yes, please explain:

7. Was continuing work available had the claimant not voluntarily quit or taken a leave of
absence?

[1Yes [ INo

8. Do you want to provide any additional information that you feel may have a bearing on the
claimant’s eligibility for unempioyment compensation?

1 certify that the information | have provided is true and correct.

Employer information provided by telephone to UC Representative:

UC-1935E (12/2007) 1 VQ to Follow
Spouse



By Title On 8M3/2015

Employer’s Telephone No. Employer’s FAX No.

UC-1835E (1272007} 2 VQ to Follow
Spouse



EMPLOYER QUESTIONNAIRE
VQ - Transportation Problems

Claimant Social Security No.

Empioyer's Name:

Employer's Address:
Empioyer's Telephone No. Employer's FAX No.

In order to determine the claimant's eligibility for UC, it is requested that you answer the
following questions:

1. What was the claimant's: first date worked? : last date worked?

2. Did the claimant earn more than $3120 during most recent period of employment?
[] Yes [[1No If No.the amount earned was $

3. Was the claimant's job a full-time or part-time job? [ ] Fuli-time [ ] Part-time
tf Part-time, please list the claimant's hourly earnings and the average number of hours that
the claimant worked per week.

4. Was the job temporary or permanent? {_] Temporary [ ] Permanent
If Temporary, on what date was the job scheduled to end?

5. Did the claimant voluntarity quit or take a leave of absence?
] Voluntary Quit [ ] Leave of Absence
If Leave of Absence, the leave began on , and ended, or is expected to end on

For UC purposes, a leave of absence is considered a quit for the period of the leave of absence.
6. Please indicate the reason the claimant voluntarily quit or took a leave of absence.
[] Transportation Problems [ ] Unknown  [] Other
If Other, please list the reason(s) that the claimant voluntarily quit or took a leave of
absence,

7. Are you aware of any other transportation alternatives that the claimant could have used to
come to work? [ ]Yes [_]No If Yes, Please explain:

8. Was continuing work avallable had the claimant not voluntarily quit or taken a leave of
absence?

[JYes [INo

9. Do you want to provide any additional information that you feel may have a bearing on the
claimant’s eligibility for unemployment compensation?

| certify that the information | have provided is true and correct.

Employer information provided by telephone to UC Representative:

By Title On 8/13/2015
Employer's Telephone No. Employer's FAX No.
UC-1936E (05/2007) 1 VQ Transportation

Prablems




UC-1836E (05/2007) 2 VQ Transportation
Problams



:_-%.—- pennsylvania EMPLOYER QUESTIONNAIRE
‘ DEPARTMENT OF LABOR & INDUSTRY Voluntary Quit -
Voluntary Layoff/Employer

OFFICE OF UNEMPLOYMENT COMPENSATION BENEFITS - =
Downsizing

Claimant, Social Security No.:

Employer Name:

Employer Address:
Employer's Telephone No.:
Employer Acct No:

Fax Number:

]

In order to determine the claimant’s eligibility for unemployment compensation, please answer the following
guestions:

1. What was the claimant's: first actual date worked? : last actual date worked?

» On what date did the resignation become effective?

2. Did the claimant have gross earnings of at least $3,438 or more in hisfher most recent employment?
[dYes [ No

¥ If no, what were the gross earnings?

3. \Was the claimant’s job full-time or part-time? [] Ful-time [ Part-time
» Please list the claimant's hourly rate or salary.
» What was the average number of hours that the claimant worked per week?

4.  Please provide the reason the claimant:
[] Voluntary Layoff [_} Employer Downsizing/ls Unemployed ['1 Early Retirement Separation Incentive

L] Other

» If other reason(s), please provide the reason(s) given by the claimant for quitting or taking a leave of
absence from his/her job.

5. Was the claimant’s job a permanent or temporary position? [] Permanent [ ] Temporary
» If temporary, on what date was the job expected to end had the claimant not voluntarily quit?

8.  Iflaid off, is the layoff permanent or temporary? [] Permanent [ ] Temporary
» |f temporary, please provide the date the claimant is expected to return to work.

7. Do you have an established plan, policy or agreement that provides for your employees to accept a temporary
voluntary layoff option or permanent separation incentive package?

[ Temporary Layoff [} Permanent Separation [} Both [] None

8.  Were any incentives offered fo the claimant for voluntary separating? []Yes [JNo

(Please provide a copy of all incentives offered to the claimant, including a severance package agreement,
where applicable.)
> If yes, please explain what incentives were offered.

9. Was continuing work available to the claimant had he/she not accepted a voluntary lay off option or employer
incentive package? [ ] Yes [] No [] Unknown
» If no, please explain why continuing work was not available to the claimant? _____
UC-1937E REV



10.  Is there any additional information that you feel may affect the claimant's eligibility for unemployment
compensation?

Claimant: Social Security No.:

I certify that all information | have provided in this document is correct and complete. | acknowledge that
false statements in this document are punishable pursuant to 18 Pa. C.S. §4304, relating to unsworn
falsification to authorities.

Employer Signature: Date Employer Signed:

Employer information provided by telephone to UC representative: on 8M13/2015 12:52 PM

UC-1937E REV Auxiliary aids and services are available on request to individuals with disabilities,
EFqgual Opportunity Emplover/Proaram



EMPLOYER QUESTIONNAIRE
Approved Apprenticeship Training VQ

Claimant: Social Security No:

Employer's Name:

Employer's Address:
Employer’s Telephone No. Employer's FAX No.
In order to determine the claimant's eligibility for UC, it is requested that you answer the following
guestions:
1. What was the claimant's job title?
2. What was the claimant’s: First date worked? : Last date worked?
3. Was the claimant’s job full-time or part-time? Full- time |_| Part-time |_]
If Part-time, provide the following claimant information: Hourly rate of pay $ ;
Average number of hours you work per week:
4. Was the job permanent or temporary? Temporary [ ] Permanent [_]
If Temporary, on what date would the job have ended?
5. |s the claimant enrolled in Apprenticeship Training Program? Yes [1Neo [}
If Yes, what is the name of the Apprenticeship Training Program?
6. Was the claimant enrolled in the Apprenticeship Training Program prior to the separation
from this job? Yes [[1 No [] If No, what was the date enrolied?
7. Did the claimant quit his or her job, or take a leave of absence, to attend an Apprenticeship
Training Program? Yes [_] No [ ]
If No, please explain the reason for the claimant’s separation.
8. Does the Apprenticeship Training Program Agreement require the individual to attend the
the training to remain in the program? Yes [ | No[ 1  If No, please explain.
9. s the training schedule fixed, rather than permitting the apprentice to have a choice in the
scheduling of the training sessions? Yes[ ] No[_]
if No, what other scheduling options were available?
10. What is the schedule for this fraining session?
Date from to , Time from to .
11. Is continued employment for the apprentice contingent upon the claimant completing the
training program? Yes [_] No [_{
12. |s the claimant paid while attending the apprenticeship training? Yes [ ] No [ ]
If yes, what is the gross amount that the claimant will be paid for the week of training? $
13. Other than the claimant's required attendance at the apprenticeship training, is there any
other circumstance(s) that would prevent the claimant from working, to your knowledge?
Yes[ INo[] If yes, please explain.
14. |s there any additional information that you feel may affect the claimant’s eligibility for

unemployment compensation:

1 certify that the information | have provided is true and correct.

Employer information provided by telephone to UC Representative:

By

Title On 8/13/2015

UC-1939E REV 3/07 (Page 1) VQ Approved Apprenticeship Training



Employer’s Telephone No. Employer’s FAX No.
Claimant’'s Name: Social Security No.

UC-1939E REV 3/07 (Page 2) VQ Approved Apprenticeship Training



EMPLOYER QUESTIONNAIRE
Discharge for Absenteeism/Tardiness

Claimant Social Security No.

order to determine the claimant's eligibility for UC, it is requested that you answer the folioWing
questions:

Employer Name:

Employer Address:

Employer’'s Telephone No. Employer's FAX No.

1. What was the claimant's: first date worked? last date worked? date
discharged?

2. Did the claimant earn more than $3120 during most recent pericd of employment?
[] Yes [ No If No, the amount earned was $

3. Was the claimant's job a full-time or part-time job? [ ] Fulltime [ ] Part-time
If Part-time, please list the claimant's hourly rate and the average number of hours that the
claimant worked per week.

4. Was the claimant's job temporary or permanent? [ ] Temporary [ ] Permanent
if Temporary, on what date would the job have ended?

5. Was the claimant discharged or suspended? [ ] Discharged [] Suspended
If Suspended: The suspension began on and ended, or will end, on
Note: For UC purposes, a suspension is freated as a discharge for the period of the
suspension.

6. Please indicate the reason the claimant was discharged or suspended.
[J Absentesism [ Tardiness (being tate for work) [ ] Other
if Other, please list the reason(s) that the claimant was separated.
Please describe the final incident that caused the claimant to be separated.

7. Please list the date of the last absence or tardiness.

8. Did the claimant provide a reason for the last absence or tardiness? [ ] Yes [ ] No If
Yes, Please list the claimant’s reason for the last absence or tardiness:

9. Was the claimant previously warned about absenteeism or tardiness? [ ] Yes [ | No
If Yes, please explain how the claimant was warned:

10. Did the claimant properly follow the call-off procedure for the absence or tardiness?
1 yes [ No If no, please describe your call-off procedures.

11. Was the claimant discharged as a result of a progressive discipline point system for
absenteeism or tardiness? [ | Yes [ ] No If Yes, please list the dates for the absences
or tardiness and the reasons the claimant provided for the absences or tardiness.

12. Is there any additional information you would like to provide which you feel may have a
bearing on the claimant’s eligibility for UC?
UC-1950E (01-0B) 1 Discharge Absentesism/Tardiness



Claimant Social Security No.
| certify that the information | have provided is true and correct.
Employer information provided by telephone to UC Representative:

By Title On 8/13/2015

UC-1950E (01-08) 2 Discharge Absenteeism/Tardiness



EMPLOYER QUESTIONNAIRE
Discharge - Attitude

Claimant Social Security No.

| I I ine the clai 's efigibility for UG, it " I
following questions:

Employer's Name:

Employer's Address:
Employer’s Telephone No. Employer’'s FAX No.
1. What was the claimant's: first date worked? ; last date worked?

2. Did the claimant earn more than $ 3120 during most recent period of employment?
CTyes TN 1f N tHe amolnt saried was'$

3. Was the claimant's job a full-time or part-time job? [ I Fulltime [_] Part-time
if Part-time, please list the claimant's hourly rate and the average number of hours that the
claimant worked per week.

4. Was the claimant's job temporary or permanent? [ ] Temporary [] Permanent
If Temporary, on what date would the job have ended?

5. Was the claimant discharged or suspended? [ ] Discharged [ ] Suspended
If Suspended, the suspension began on and ended, or will end, on
For UC purposes, a suspension is treated as a discharge for the period of the suspension.

8. Please indicate the reason the claimant was discharged or suspended.
[] Claimant’s Attitude  [] Disruptive Influence  [_] Other
If Other, please list the reason(s) that the claimant was separated.
Piease describe the final incident that caused the ciaimant to be separated.

7. What reason did you give the claimant for the separation?
8. Was the claimant's separation the result of a specific incident; or, was the claimant
separated solely for his/her attitude or for being a disruptive influence?
[] Specific Incident [] Attitude Alone (] Disruptive Influence Alone
9. Please describe the incident which caused the separation.
a. On what date did the incident which caused the separation occur?
b. On what date did you become aware of the incident which caused the separation?
10. Were you or your business adversely affected as a result of the claimant's conduct?
[lYes [[INo If Yes, piease explain.
11. if a warning was needed prior to a discharge or suspension, was the claimant warned about

hisfher conduct? [ ]Yes [ 1No [ ]NotNeeded If Yes, please provide the date of the
warning and the name of the individual who gave the warning.

UC-1951E (01-08) 1 Discharge -~
Attitude



12. Do you want to provide any additional information that you feel may have a bearing on the
claimant’s eligibility for unemployment compensation?

Claimanft’s Name Social Security No.

| certify that the information | have provided is true and correct.

Employer information provided by telephone to UC Representative:

By Title On 8/13/2015

UC-1951E  (D1-08) 2 Discharge —
Aftitude



EMPLOYER QUESTIONNAIRE
Discharge — Damage to Equipment/Property

Claimant Social Security No.

following questions;

Employer's Name:

Employer's Address:
Employer's Telephone No. Employer's FAX No.

1. What was the claimant's: first date worked? ; [ast date worked?

2. Did the claimant earn more than $3120 during most recent period of employment?
“““““““““““““““““““““““““““ “Ehves T No1f No, the amount sarnsd was'$

3. Was the claimant's job a full-time or part-time job? [ ] Ful-time [ ] Part-time
If Part-time, please list the claimant's hourly rate and the average number of hours that the
claimant worked per week,

4. Was the claimant's job temporary or permanent? [ | Temporary [ Permanent
If Temporary, on what date would the job have ended?

5. Was the claimant discharged or suspended? [ ] Discharged [ ] Suspended
If suspended, the suspension began on and ended, or is expected to end on
For UC purposes, a suspension is treated as a discharge for the period of the suspension.

6. Please indicate the reason the claimant was discharged or suspended.
[] Damage to Equipment or Property [ ] Other
If Other, please list the reason(s) the claimant was separated.
Please describe the final incident that caused the claimant to be separated.

7. Please describe the damage.
8. On what date did the damage occur?
9. On what date did you first become aware of the damage?

10. Did the claimant intentionally damage the equipment or property? {1 Yes []No
If No, was the damage to the equipment or property the result of an accident over which the
claimant had no control; or, was the damage due to the claimant's negligence?
[l Accident  [] Negligence

11. Was training necessary in order for the claimant to properly perform the job?

[lYes [ 1No

If Yes, was training on the proper use of the equipment provided? [ | Yes [ ] No

12. Did the claimant have a history of work-related accidents? [ |Yes [ No
If Yes, please explain.

13. Do you want to provide any additional information that you feel may have a bearing on the

UC-1952E {01-08) 1 Damage to
Egquipment/Property



claimant’s eligibility for unemployment compensation?
Claimant’s Name Social Security No.
I certify that the information 1 have provided is true and correct.
Employer information provided by telephone to UC Representative:

By Title On 8/13/2015

UC-t852E (01-08) 2 Damage to
Equipment/Property



EMPLOYER QUESTIONNAIRE
Discharge —~ Drug or Alcohol Test

Claimant Social Security No.

Employer's Name:
Employer's Address:
Employer’s Telephone No. Employer’s FAX No.

In order to determine the claimant’s eligibility for unemployment compensation, it ts requested
that you answer the following questions:

1. What was the claimant's; first date worked? : last date worked?

e D Diek-the-claimant-earn-more-than-$3120-during-most-recent-period of employment 2
[] Yes [JNo If No, the amount earned was $

3. Was the claimant's job a full-time or part-time job? [_] Full-time ] Pari-time
If Part-time, please list the claimant's hourly rate and the average number of hours that the
claimant worked per week.

4. Was the claimant's job temporary or permanent? [_] Temporary [Tl Permanent
If Temporary, on what date would the job have ended?

5. Was the claimant discharged or suspended? [ ] Discharged [] Suspended
If Suspended: The suspension started on and ended, or will end on
For UC purposes, a suspension is treated as a discharge for the period of the suspension.

6. Please indicate the reason the claimant was discharged or suspended.
[] Failed Drug/Alcohol Test [ ] Refused Drug/Alcohol Test [ ] Other
If Other, please list the reason(s) that the claimant was separated.
Please describe the final incident that caused the claimant to be separated.

7. Do you have an established substance abuse policy? [(JYes [INo
Did the test detect the presence of drugs or alcohol? [ Yes [_1No
If Yes, please list the substance(s) indicated on the drug/alcohol test results or explain why

you are not providing this information.

8. Do you want to provide any additional information that you feel may have a bearing on the
claimant’s eligibility for unemployment compensation?

Employer information provided by telephone to UC Representative:

| certify that the information | have provided is true and correct.
By Title On 8M3/2015

UC-1953E (03/07) 1 Discharge — Drug/Alcohol
Test






EMPLOYER QUESTIONNAIRE
Discharge - Fighting

Claimant Social Security No.
Employer's Address:
Employer's Telephone No. Employer's FAX No.

In order to determine the claimant’s eligibility for unemployment compensation, it is requested
that you answer the foliowing questions:

1. What was the claimant's; first date worked? . last date worked?

2. Did the claimant earn more than $3120 during most recent period of employment? :
e @-¥es~~~wE}~Nerww-+f~Ne~;the-*amoun%earnedwasw$~wwwwwmwm~~~w~~~~M~~www‘-~~~w~-www-www‘ww‘ww"www~-"w--w-wW--w-~~~~~--;~

3. Was the claimant's job a full-time or part-time job? [] Fultime [] Part-time
If Part-time, please list the claimant's hourly rate and the average number of hours that the
claimant worked per week.

4. Was the claimant's job temporary or permanent? [ | Temporary [_| Permanent
if Temporary, on what date would the job have ended?

5. Was the claimant discharged or suspended? [_] Discharged [] Suspended
If Suspended: The suspension started on and ended, or wilt end, on
For UC purposes, a suspension is treated as a discharge for the period of the suspension.

6. Please indicate the reason the claimant was discharged or suspended.
[l Fighting [[] Other If Other, please list the reason(s) the claimant was discharged or
suspended.

7. Please describe the final incident which caused the claimant to be discharged or suspended.

8. On what date did the incident that caused the separation occur?

8. On what date did you become aware of the incident which caused the separation?
10. Did the fight occur while the claimant was working? ] Yes [ ]No

11. Was the fight work related? [ | Yes [] No

12. Did the fight affect the claimant's ability to perform his/her job? [ ] Yes []No
If Yes, please explain.

13. Did the claimant’s actions have an adverse effect on your business? [ ]Yes []No
If Yes, please explain.

14. Do you want to provide any additional information that you feel may have a bearing on the
claimant’s eligibility for unempioyment compensation?

UC-1954E (01-08) 1 DFight



Claimant’s Name Social Security No.
I certify that the information | have provided is true and correct.
Employer information provided by telephone to UC Representative:

By Title On 8M3/2015

UC-1954E (D1-08) 2 DFight



EMPLOYER QUESTIONNAIRE
Discharge - Honesty

Claimant Social Security No.

1 -
Employers Name:

Employer's Address:
Employer’s Telephone No. Employer's FAX No.

In order to determine the claimant’s eligibility for unempioyment compensation, it is requested
that you answer the following questions:

1. What was the claimant's: first date worked? : last date worked?

2. Did the claimant earn more than $3120 during most recent period of employment?

T ———— I Yes—HNo 1 No; the amount earned was $
3. Was the claimant's job a full-time or part-time job? [] Full-time [ ] Part-time
If Part-time, please list the claimant's hourly rate and the average number of hours that the
claimant worked per week.

4, Was the claimant's job temporary or permanent? [ | Temporary [ | Permanent
If Temporary, on what date would the job have ended?

5. Was the claimant discharged or suspended? [ ] Discharged [ ] Suspended
If Suspended: The suspension started on and ended, or will end, on
For UC purposes, a suspension is treated as a discharge for the period of the suspension.
8. Please indicate the reason the claimant was discharged or suspended.
[] Dishonesty [] Other If Other, please list the reason(s) the claimant is
unemployed.
7. Please list the final incident that caused the claimant to be separated.
8. Please describe the dishonest act and the claimant’s involvement.
9. On what date did the incident that caused the separation occur?

10. On what date did you become aware of the incident that caused the separation?

11. Did the incident occur as the resuit of actual dishonesty, or was the claimant unable to do
the job? [] Actual Dishonesty [ ] Unabile to do the Job

If Unable to do the job, can you prove that the claimant did not work to the best of his/her
ability. (] Yes [INo If Yes, please provide information to show that the claimant was
not working to the best of his/her ability.

12. Do you want to provide any additional information that you feel may have a bearing on the
claimant’s eligibility for unemployment compensation’?

UC-1855E (01-08) 1 Honesty




Claimant Social Security No.
| certify that the information 1 have provided is true and correct.
Employer information provided by telephone to UC Representative:

By Title On 81312015

UC-1955E (01-08) 2 Honesty



EMPLOYER QUESTIONNAIRE
Discharge — Insubordination

Claimant Social Security No.

Emnlover's Namea:

L—IlI!JlUJ\-'I o P WEAT T TNy

Employer's Address:

Employer's Telephone No. Employer's FAX No.

in order to determine the claimant’s eligibility for unemployment compensation, it is requested
that you answer the following questions:

| 1. What was the claimant's: first date worked? : last date worked?

2. Did the claimant earn more than $3120 during most recent period of employment?

M yes I No—1f No; the amount sarned was-$

3. Was the claimant's job a full-time or part-time job? [_} Fultime [] Part-time
If Part-time, please list the claimant's hourly rate and the average number of hours that the
claimant worked per week.

4. Was the claimant's job temporary or permanent? [ ] Temporary [ ] Permanent
If Temporary, on what date would the job have ended?

5. \Was the claimant discharged or suspended? [ ] Discharged [ ] Suspended
If Suspended: The suspension started on and ended, or will end, on
For UC purposes, a suspension is treated as a discharge for the period of the suspension.

6 Please indicate the reason the claimant was separated.
[ ] Refused to comply with employer's order or request.
What was the claimant asked to do?
Did the claimant give a reason for refusing to comply with the order or request?
[JYes [JNo If yes, what was the reason for refusing to comply with the order or
request?

] Initiated an act of insubordination.

What was the insubordinate act?

Did the claimant give a reason for the insubordinate act? LiYes [No Ifyes, what was
the reason for the insubordinate act?

] Other
If Other, please list the reason(s) the claimant was separated. Piease provide a
statement describing the final incident that caused the claimant to be separated.

7. On what date did the incident, which caused the claimant to be separated, occur?

8. On what date did you become aware of the incident?

9. Do you want to provide any additional information that you feel may have a bearing on the
claimant’s eligibility for unemployment compensation?

UC-1956E (01-08} 1 Discharge -
insubordination




Claimant’s Name Social Security No.
| certify that the information | have provided is true and correct.
Employer information provided by telephone to UC Representative:

By Title On 8M3/2015

UC-1856E (01-08) 2 Discharge -
Insubordination



EMPLOYER QUESTIONNAIRE
Discharge — License

Claimant Social Security No.

Employer's Name:
Employer's Address:
Employer's Telephone No. Employer’s FAX No.

in order to determine the claimant’s eligibility for unemployment compensation, it is requested
that you answer the following questions:

1. What was the claimant's: first date worked? : last date worked?

2. Did the claimant earn more than $ 3120 during most recent period of employment?

[ ] Yes [ ]JNo I No, the amount earned was $

3. Was the claimant's job a full-time or part-time job? [ ] Fuli-time [} Part-time
If Part-time, please list the claimant's hourly rate and the average number of hours that the
claimant worked per week.

4. Was the claimant's job temporary or permanent? [ ] Temporary [ ] Permanent
if Temporary, on what date wouid the job have ended?

5. Was the claimant discharged or suspended? [ | Discharged [ ] Suspended
If Suspended: The suspension started on and ended, or wili end, on
For UC purposes, a suspension is treated as a discharge for the period of the suspension.
6. Please indicate the reason the claimant was discharged or suspended.
[ JLoss of License [ ] Other If Other, please list the reason(s) the claimant was
separated.

7. Piease provide a statement describing the final incident that caused the claimant to be
separated.

8. What type of license did the claimant lose?

9. Did the incident that caused the claimant to lose the license occur while he/she was
working? [ 1Yes [ 1No

10. Was the license necessary in order for the claimant to perform the job? [ ] Yes [] No

11. Do you want to provide any additional information that you feel may have a bearing on the
claimant’s eligibility for unemployment compensation?

UC-195YE (01-08) 1 Discharge - License



Claimant’s Name Social Security No.

| certify that the information | have provided is true and correct.
Employer information provided by telephone to UC Representative:

By Title On 8/M3/2015

UC-1857E (01-08) 2 Discharge - License



Claimant Social Security No.

. . ligibility for UG- it haf '
following questions:

Employer's Name

EMPLOYER QUESTIONNAIRE
Discharge - Other

Employer's Address
Employer’'s Telephone No. Employer's FAX No.
1. What was the claimant's: first date worked? ; last date worked?
2. Did the claimant earn more than $3120 during most recent period of employment?
[ TYes [ INo if No, the amount earmned was $
3. Was the claimant's job a full-time or part-time job? [ ] Full-time [_] Pari-time
If Part-time, piease list the claimant’'s hourly rate and the average number of hours that the
claimant worked per week.
4. Was the job temporary or permanent? [_] Temporary  [_] Permanent
If Temporary, on what date would the job have ended? i
|
5. Was the claimant discharged or suspended? [ | Discharged [ ] Suspended
if Suspended: The suspension started on and ended, or is expected to end, on
Note: For UC purposes, a suspension is treated as a discharge for the period of the
suspension.
6. Please list the reason(s) the claimant was separated. Please provide a statement
describing the final incident that caused the claimant to be separated.
7. Was the claimant working at the time of the incident that caused his/her discharge or
suspension? ] Yes [] No
If No, was the incident that caused the separation work related? [ | Yes [ | No
If No, did the claimant's actions directly affect his/her ability to perform the job? 5
[JYes[] No
8. On what date did the incident that caused the separation occur?
9. On what date did you become aware of the incident that caused the separation?
10. Did your company suffer an adverse effect as a result of the claimant's actions?
] Yes [_] No If Yes, please describe the adverse effect.
11. Do you want to provide any additional information that you feel may have a bearing on the

claimant’s eligibility for unemployment compensation?

UC-1858E (01-08) 1 Discharge
Other



Claimant’'s Name Social Security No.
| certify that the information | have provided is true and correct.

Employer information provided by telephone to UC Representative:

By Title On 8/13/2015

UC-1958E (01-08) 2 Discharge
Other



EMPLOYER QUESTIONNAIRE
Discharge — Overtime

Claimant Social Security No.

Employer's Name:

Employer's Address: .
Empiloyer’s Telephone No. Employer's FAX No.

In order to determine the claimant’s eligibility for unemployment compensation, it is requested
that you answer the foliowing questions:

1. What was the claimant's: first date worked? ; last date worked?

2. Did the claimant earn more than $3120 during most recent period of employment?
L) -Yes. . . ["}No If No, the amount earned-was-$

3. Was the claimant's job a full-time or part-time job? [ | Ful-time [] Part-time
if Part-time, please list the claimant's hourly rate and the average number of hours that the
claimant worked per week.

4. Was the claimant's job temporary or permanent? [ ] Temporary [_] Permanent
If Temporary, on what date would the job have ended?

5. Was the claimant discharged or suspended? [] Discharged [] Suspended
If Suspended: The suspension started on and ended, or will end, on
For UC purposes, a suspension is treated as a discharge for the period of the suspension.

8. Please indicate the reason the claimant was discharged or suspended.
[l Refused to Work Overtime [] Other If Other, please list the reason(s) the claimant
was separated. Please provide a statement describing the final incident that caused
the claimant to be separated.

7. What was the reason for the overtime request?

8. Was the claimant provided with advance notice of the overtime? [ ]Yes [ ]No
If Yes, how much notice was provided?
If No, were you required by a labor contract or by an agreement of hire to provide advance
notice of the overtime request? [ ] Yes [ ]No If Yes, please explain why the advance
notice was not provided.

9. Did the claimant explain the reason(s) he/she refused to work overtime? ] Yes [ ] No
If Yes, what was the claimant’s reason(s) for refusing to work overtime?

10. Do you want to provide any additional information that you feel may have a bearing on the
claimant’s eligibility for unemployment compensation?

UC-1959E (01/08) 1 DOvertime



Claimant’s Name Social Security No.
| certify that the information | have provided is true and correct.
Empioyer information provided by telephone to UC Representative:

By Title On 8/M13/2015

UC-1858E (01/08} 2 DQOvertime



EMPLOYER QUESTIONNAIRE
Discharge — Work Performance

Claimant Social Security No.

Empioyer's Name
Employer's Address
Employer's Telephone No. Employer's FAX No.

In order to determine the claimant's eligibility for UC, it is requested that you answer the
foliowing questions:

1. What was the claimant's: first date worked? : last date worked?

2. Did the claimant earn more than $3120 during most recent period of employment?

[ ] Yes [] No If No, the amount earned was $

3. Was the claimant's job a full-time or part-time job? [JFull-time [ _|Part-time
If part-time, please list the claimant's hourly rate and the average number of hours that the
claimant worked per week.

4. Was the job temporary or permanent? [_| Temporary [ ] Permanent
If Temporary, on what date would the job have ended?

5. Was the claimant discharged or suspended? [ | Discharged [ ] Suspended
If Suspended: The suspension started on and ended, or will end, on
Note: For UC purposes, a suspension is treated as a discharge for the period of the
suspension.

6. Please indicate the reason the claimant was discharged or suspended.
[1 Unsatisfactory Work Performance [ ] Other

If Unsatisfactory Work Performance, please explain.

if Other, please list the reason(s) the claimant was separated. Please provide a
statement describing the final incident that caused the claimant to be separated.

7. Can you show that the claimant was not working to the best of his/her ability? []Yes D
No
If Yes, please explain.

8. Was the claimant warned about the poor work performance? [ ] Yes [] No
If Yes, please provide the date of the warning and the name of the individual who gave the
warning.

9. Was there any misconduct involved in the claimant's unsatisfactory work performance?
[[1Yes [ ]No If Yes, piease explain.

10. Do you want to provide any additional information that you feel may have a bearing on the
claimant'’s eligibility for unemployment compensation?

UC-1960E (03-07) 1 DPerformance



Claimant’s Name Social Security No.
[ certify that the information 1 have provided is true and correct.
Employer information provided by telephone to UC Representative:

By Title On 8/13/2015

UC-1960E (03-G7) 2 DPerformance



EMPLOYER QUESTIONNAIRE
Discharge - Profanity

Claimant Social Security No.

Empiover's Name:

Employer's Address:
Employer’'s Telephone No. Empioyer's FAX No.

in order to determine the claimant’s eligibility for unemployment compensation, it is requested
that you answer the following questions:

1.

2.

What was the claimant's: first date worked? : last date worked?

Did the claimant earn more than $3120 during most recent period of employment?
E o . V4

10.

11.

12.

13.

14.

ol B b eaand | o
J I B =] [T INQ HINU LTS alTivUitr S aimicill Wao W
Was the claimant's job a full-time or part-time job? [] Full-time [ ] Pari-time
If Part-time, please list the claimant's hourly rate and the average number of hours that the
claimant worked per week.

Was the claimant's job temporary or permanent? [ Temporary [ ] Permanent
If Temporary, on what date would the job have ended?

Was the claimant discharged or suspended? [ | Discharged [ ] Suspended

If Suspended: The suspension started on and ended, or will end, on

For UC purposes, a suspension is treated as a discharge for the period of the suspension.
Please indicate the reason the claimant was discharged or suspended.

[] Use of Profanity [ ] Other If Other, please list the reason(s) the claimant was
separated. Please provide a statement describing the final incident that caused the
claimant to be separated.

Piease list, to the best of your knowledge, the exact language used by the claimant.

On what date did the incident that caused the claimant's separation occur?
On what date did you become aware of the incident?
Was the language used normal for your industry or profession? [ ]Yes [ |No

Did the claimant, or did the person to whom the claimant was talking, use the language first?
[ I Claimant [} Other Person

Had the claimant previously used this language in your presence? [ | Yes [ | No
Was the claimant warned about the use of inappropriate language? [_|Yes [ INo
If yes, please provide the date of the warning and the name of the individual who gave the

warning.

Did the claimant provide a reason for using the inappropriate language? [ JYes [ INo

UC-1961E (03-07) i Discharge - Profanity



if Yes, please list the reason(s) the claimant used the fanguage.

15. Do you want to provide any additional information that you feel may have a bearing on the
claimant’s eligibility for unemployment compensation?

Claimant’s Name Social Security No.

| certify that the information | have provided is true and correct.

Employer information provided by telephone to UC Representative:

By Title On 8/13/2015

UC-1981E (03-07) 2 Bischarge - Profanity



EMPLOYER QUESTIONNAIRE
Discharge for Rule Violation

Claimant Social Security No.

Empioyer's Name:
Employer's Address:
Employer's Telephone No. Employer's FAX No.

In order to determine the claimant's eligibility for unemployment compensation, it is requested
that you answer the following questions:

1. What was the claimant's: first date worked? : last date worked?

2. Did the claimant earn more than $3120 during most recent period of employment?

[J Yes [ No If No, the amountearned was $

3. \Was the claimant's job a full-time or part-time job? [] Ful-time [] Part-time
If Part-time, please list the claimant's hourly rate and the average number of hours that the
claimant worked per week.

4. Was the claimant's job temporary or permanent? [_] Temporary [ ] Permanent
If Temporary, on what date would the job have ended?

5. Was the claimant discharged or suspended? [ ] Discharged [ ] Suspended
If Suspended: The suspension started on and ended on
For UC purposes, a suspension is treated as a discharge for the period of the suspension.

8. Please indicate the reason the claimant was discharged or suspended.
[] Rule Violation [] Other If Other, please list the reason(s) the claimant was
separated. Please provide a statement describing the final incident that caused the
claimant to be separated.

If Rule Violation:

7. What was the rule that was violated?

8. Should the claimant have been aware of the rule? [ ] Yes [ No I Yes, how was the
claimant informed of the rule?

9. I a warning was required prior to discharge or suspension, was the warning given?
[JYes []No []NotNeeded If Yes, please provide the date of the warmning and
the name of the individual who gave the warning.

10. Did violation of the rule require a discharge or suspension? [ ]Yes [JNo If No, please
explain.

11. Did the claimant provide a reason for violating the rule”? [1Yes [INo If Yes, what
was the claimant's reason for viclating the rule?

12. Do you want to provide any additional information that you feel may have a bearing on the
claimant’s eligibility for unemployment compensation?

UC-1962E (03-07) 1 Discharge Rule
Violation



Claimant’s Name Social Security No.

| certify that the information | have provided is true and correct.
Employer information provided by telephone to UC Representative:

By Title On 8/13/2015

UC-1962E {03-07) 2 Discharge Rule
Violation



EMPLOYER QUESTIONNAIRE
Discharge - Seeking Work

Claimant Social Security No.

Emblovear's Name:
cmployers-Name:

Employer's Address:
Employer’'s Telephone No. Employers FAX No.

in order to determine the claimant’s eligibility for unemployment compensation, it is requested
that you answer the following guestions:

1. What was the claimant's: first date worked? : last date worked?

2. Did the claimant earn more than $3120 during most recent period of employment?

et gg TN Nop theamount earmed was $
3. Was the claimant's job a full-time or part-time job? [] Fuliime [] Part-time
If Part-time, please list the claimant's hourly rate and the average number of hours that the
claimant worked per week.

4. Woas the claimant's job temporary or permanent? [_] Temporary [ | Permanent
If Temporary, on what date would the job have ended?

5. Was the claimant discharged or suspended? [ | Discharged [] Suspended
If Suspended: The suspension started on and ended, or will end, on
For UC purposes, a suspension is freated as a discharge for the period of the suspension.

6. Please indicate the reason the claimant was discharged or suspended.
[ ] Seeking Another Job [_] Other If Other, please list the reason(s) the claimant was
separated. Please provide a statement describing the final incident that caused the
claimant to be separated.

7. Was the claimant prohibited by contract or legal agreement from seeking another job in the
same occupation or business? [ ] Yes [1 No

8. Was there a mileage limit or territory in which the claimant was prohibited from seeking
another job in the same occupation or business? [ | Yes [ ] No If Yes: Did the
claimant seek other employment in the same business or occupation within the prohibited
territory? [] Yes [] No
Please provide the mileage limitations.

9. Do you want to provide any additional information that you feel may have a bearing on the
claimant’s eligibility for unemployment compensation?

UC-1963E  (03-07) 1 Discharge — Seeking Work




Claimanf's Name Social Security No,
I certify that the information 1 have provided is true and correct.
Employer information provided by telephone to UC Representative:

By Title On 8/13/2015

UC-1983E  (03-07) 2 Discharge — Seeking Work



EMPLOYER QUESTIONNAIRE
Discharge — Sleeping on the Job

Claimant Social Security No.

Employer Name;

Employer Address:
Telephone No. FAX No.

In order to determine the claimant's eligibility for UC, it is requested that you answer the
following questions:

1.

2,

What was the claimant's: first date worked? . last date worked?

Did the claimant earn more than $3120 during most recent period of employment?
L] Yes [ 1 No IfNo the amount earned was $

Was the claimant's job a full-time or part-time job? [JFulltime [ ] Part-time
If Part-time, please list the claimant's hourly rate and the average number of hours that the
claimant worked per week.

Was the job temporary or permanent? [ ] Temporary [ ] Permanent
If Temporary, on what date would the job have ended?

Was the claimant discharged or suspended? [ ] Discharged [] Suspended
If Suspended: The suspension started on and ended, or will end on
For UC purposes, a suspension is treated as a discharge for the period of the suspension.

Please indicate the reason the claimant was discharged or suspended.

[[]1 Sleeping onthe Job [] Other  If Other, please list the reason(s) the claimant was
separated. Please provide a statement describing the final incident that caused the
claimant to be separated.

At what time and on what date was the claimant sieeping on the job?

Did the claimant provide a reason for sleeping onthe job? [ 1 Yes [ JNo If Yes, what
was the reason?

Do you want to provide any additional information that you feel may have a bearing on the
claimant’s eligibility for unemployment compensation?

UC-1964E (03-07) 1 DSleeping



Claimant Social Security No.
| certify that the information 1 have provided is true and correct.

Employer information provided by telephone to UC Representative:

By Title On 8/13/2015

UC-1964E (03-07) 2 DSleeping



EMPLOYER QUESTIONNAIRE

incarceration DVQ

Claimant; Social Security No:

Employer's Name:
Employer’s Address:
Empioyer FAX No. Employer Telephone No.:

in order o determine the claimant’s eligibility for UC, it is requested that you answer the
following questions:

1. What was the claimant’s: First date worked? : Last date worked?

2_._Did the claimant eamMmorueNmanuﬁwaulzowduﬂngumgs:tMmgenLp@ﬂggi.NQtMgmglgxmemzwwWWW.WMWWMWQ,
[1Yes [ INo IfNo, the amount earned was $ :

3. Was the claimant’s job a full-time or part-time job? [_] Full- time [ ] Part-time
If Part-time, please list the claimant’s hourly rate and the average number of hours that the
claimant worked per week. -

4. Was the claimant’s job temporary or permanent? [_] Temporary [_| Permanent
If Temporary, on what date would the job have ended?

5. Please indicate whether the claimant quit or was discharged. [ ] Quit [ ] Discharged
If the claimant quit, did the claimant resign in lieu of being discharged? {_] Yes [_] No

6. Which party initiated the separation? [ ] Claimant [_] Employer  If the claimant initiated
the separation, did he/she take any steps to resolve the situation prior to quitting?
[1Yes [[INo [ JUnknown If Yes, Please explain.

7. Please indicate the reason the claimant was separated from your empioy.
Incarcerated [] Other [] If Other, please list the reason(s) the claimant was
separated. Please provide a statement describing the final incident that caused the
claimant to be separated. o

8. Has the claimant been convicted of a crime? ] Yes [ INo [] Unknown
9. Does the claimant have charges of a crime pending? [ ] Yes [ JNo [] Unknown

10. To your knowledge, has, or wili the claimant, be incarcerated for a crime during the period
from to ?[dYes [[INo []Unknown
(AB Date) (BYE Date)

11. Do you have information regarding the name of the sentencing court, the name of the penal
institution, the date the claimant was incarcerated, the anticipated release date, the
claimant’s eligibility for work release, or whether the claimant is in a halfway house?
[(JYes [ JNo If Yes, please provide whatever information if available.

IF THE CLAIMANT WAS SEPARATED FROM EMPLOYMENT DUE TO BEING
INCARCERATED, PLEASE ANSWER THE FOLLOWING:

UC-1970E (3-07) 1 DVQ incarceration



Claimant: Social Security No:

12. Did the claimant’s actions, which caused the incarceration, prevent the claimant from
performing his/her job? [ ] Yes [ No [] Unknown
If Yes, please explain.

13. Did the claimant’'s actions, which caused the incarceration, have an adverse effect on
your business?[ ] Yes [ ]No If Yes, piease explain.

14. Is there any additional information that you feel may affect the claimant’s eligibility for
unemployment compensation?

| certify that the information 1 have provided is true and correct.
By: Title: Date: 8/13/2015

Employer’s Statement was taken by telephone by UC Representative:

UC-1970E (3-07) 2 DVQ Incarceration



EMPLOYER QUESTIONNAIRE

Sexual Harassment DVQ

Claimant: Social Security No:

Employer's Name:
Employer's Address:
Employer's Telephone No. Employer's FAX No.

In order to determine the claimant’s eligibility for UC, it is requested that you answer the
following questions:

1. What was the claimant’s: First date worked? ; Last date worked?

e 2 Dic-the-claimant-earn-more than-$ 3120 during-most recent period-of eMPIOYMERt?
[] Yes []No I[fNo,the amount earned was $

3. Was the claimant’s job a full-time or part-time job? [_] Full- time [_] Part-time If Part-time,
please list the claimant’'s hourly rate and the average number of hours that the claimant
worked per week.

4, Was the claimant’s job temporary or permanent? [_]| Temporary [ ] Permanent
if Temporary, on what date would the job have ended?

5. Was the claimant discharged or did the claimant voluntarily quit?
[] Discharged [ ] Voluntarily Quit

if Voluntarily Quit:
a. Was continuing work available had the claimant not voluntarily quit? [ ] Yes [ ] No
b. Was the resignation in lieu of discharge? [ | Yes [ ] No [If Yes, please explain why
the claimant was going to be discharged.

6. Is the claimant’s separation permanent or temporary? {_| Permanent [_] Temporary
If Temporary: The temporary separation began on and ended, or will end, on
Is the claimant’s separation due to a suspension or a leave of absence?
[] Suspension [ ] Leave of Absence

Note: For UC purposes: A suspension is considered a discharge for the period of the
suspension and a leave of absence is considered a quit for the period of the leave of
absence.

7. Please indicate the reason the claimant is separated from employment.
[] Sexual Harassment [ ] Other If Other, please list the reason(s) the claimant was
separated. Please provide a statement describing the final incident that caused the
claimant to be separated.

8. Please describe the incident(s) that caused the claimant’s separation.

UC-1971E (Page 1) 3-07 DVQ SexualHarassment



If the claimant voluntarily quit:

9. Prior to the separation, did you and the claimant discuss the situation that caused the
claimant's separation? [ {Yes [JNo lf Yes: On what date did you first become aware
of the situation?

10. Prior to the separation, what steps were taken to resolve the situation?

11. Did you have established procedures for reporting incidents of sexual harassment in your
workpiace? Yes[ |No[ | If Yes:

a. Were the established procedures followed? Yes[ | No [ ]
b. What are your established procedures for reporting sexual harassment in your
workplace?

12. Is there any additional information that you feel may affect the claimant’s eligibility for
unemployment compensation?

Claimant’s Name Social Security No.

I certify that the information | have provided is true and correct.

Employer information provided by telephone to UC Representative:

By Titie On 8/13/2015

UC-1971E (Page 2} 3-07 DVQ SexualHarassment



EMPLOYER QUESTIONNAIRE
Discrimination DVQ

Claimant: Social Security No:

Employers Name:
Employer's Address:
Telephone No. FAX No.

In order to determine the claimant’s eligibility for UC, it is requested that you answer the
following questions:

1.

2.

What was the claimant’s: First date worked? ; Last date worked?

Did the claimant earn more than $ 3120 during most recent period of employment?

10.

11

[ ]Yes [_] No If No,the amount earned was $

Was the claimant’s job a full-time or part-time job? [ ] Fulltime [ Part-time
If Part-time, please list the claimant’s houriy rate and the average number of hours that
the claimant worked per week.

Was the claimant’s job temporary or permanent? [ | Temporary [_] Permanent
If Temporary, on what date would the job have ended?

Was the claimant discharged or did the claimant voluntarily quit?
[ ] Discharged [ ] Voluntarily Quit

If Voluntarily Quit, was continuing work available had the claimant not voluntarily quit?

[1Yes [INo

if the claimant was discharged, piease describe the final incident that caused the claimant to
be separated.

Is the claimant’s separation permanent or temporary? [ | Permanent [ | Temporary
if Temporary. The temporary separation began on and ended, or will end on

Is the claimant’s separation due to a suspension or a leave of absence?

] Suspension [] Leave of Absence

For UC purposes: A suspension is considered a dlscharge for the period of the suspension,
A ieave of absence is considered a quit for the period of the leave of absence.

Please indicate the reason the claimant is separated from employment.
[_] Discrimination [1 Other If Other, piease explain.

Please describe the incideni(s) that caused the claimant’'s separation.
Prior to the separation, did you and the claimant discuss the situation which caused the

claimant’s separation? | Yes [] No if Yes, On what date did you first become aware
of the situation?

. Prior to the separation what steps were taken to resolve the situation?

UC-1972E (Page 1) 3-07 DVQ Discrimination



Claimant: Social Security No:

12. Did you have established procedures for reporting incidents of discrimination in your
workplace? [ ] Yes [ | No

If Yes, What are your established procedures for reporting discrimination in your
workplace?

Were the established procedures followed? [ ] Yes [ No

13. Is there any additional information that you feel may affect the claimant’s eligibility for
unemployment compensation?

| certify that the information 1 have provided is true and correct.
By: Title: Date: 8/13/2015

Empioyer's Statement was taken by telephone by UC Representative:

UC-1972E (Page 2) 3-07 DVAQ Discrimination
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23 Pa. Conunw. 66, %; 350 A.2d 220, **;
1976 Pa. Commw, LEXIS 808, *++]

compelent evidence in en vmeroployment compensation
challenge s required.

Labor & Employwent lLaw > Disability &
Uniempleyment Insurance > Unemployment
Compensation > Eligibifity > General Overview

[TIN2] Although absences due to iliness will not
consfitite wiltul misconducl, repeaied absemces due to
illmess, in the fzoe of warniags by the employer may
constitute wilfiul miseonduct if the employee fuils 1o giva
Tequisite notice.

Labor & Emplaymenr lLaw > Disability &
Unemployment  Insurance > Unemployment
Compensation > Review
{HIN3] The gquestion of whether notice of abseneea from
work is given at all is one of fact, while the sufficiency of
that natice is one of law.

COUNSEL: Danlel E. Cohen, with hiso Norman Seidel,
und Seidei and Cohen, for sppeliant.

Charfes G. Hasson, Assistanl Altorney General, for
appellee,

Elitor A, Strokoff, with him Handler, Gerber &
Weinsiock, for intervening appelles.

JUNGES: Judges Crumlish, ir., Mencer and Blatt, sitting
as a panel of three. Opinion by Judge Crumlish, Jr.

OPINION BY: CRUMLISH, Jr.

OFINION

[*67] [**221] The question for our detepnination
in this unemptoyment compensation appeal of Desville
Blouse, employer (Appeilanty, i whetber Anna Bear
{Claimant) was properly sawarded beuefits by the
Unemployment Compensation Board of Review (Bpard)
which reversed a referee's denial of benefits upon a
tinding of wilful misconduct under Section 402(¢) of the
Pennsylvania Unemployment Compensation Law. ! We
lold that Claimant is entitled to benefits end affirm the
Board.

1 Act of December 5, 1936, Second Ex. Sess.
P.L.[1937) 2897, 25 amended, 43 F.5, § 802(e).

[***2] Simply stated, we are hers dealing with a

situntion in  which Claimant exhibited excessive
absenteeism, primarily on Fridays end Mondays, from
her position of sewing machine operator. The bases of
the Board's reversal of the referee's disellowance of
benefits were the Board's indspendent findings of fact
that (1) "during the perjod of smployment, due 1w {[iness,
claimant wes absest on many occasions” and (2)
“claimant properly reported her [*68] absences to the
employer." These findings are in direet conflict with the
referec's Gndings.

[HN1] Reviewing the record (or 2 capricious
disregard of competent evidence, as we must, see Walsh
v. Unemployment Compensation Beard of Review, 16 Pa.
Commonweaith Ct. 155, 329 A.2d 523 (1574), we
conclude that at least, as to the finding of illness causing
the absences, fhere was no deliberate disregard of
competent evidence, That the Boerd and the referce
arrived at directly opposite findings of fuct based cn the
same lestimany  bespeaks the  eredibility problem
presented by this record. It is extremely difficul to
distinguish whether the absences which occurred on
Fridays and Mondays were indeed atributable to illness
or were, in reelity, [***3] mere atterpts to exlend
Claiment's  week-ends.  Ahhough 1he record s
inconclusive on this issue, we must sustain the Board's
finding g5 we are wiable to find 2 deliberate disregard of
relevant evidence. There is credible evidence of iliness
which the Board found caused the absences. Ag such, we
reject Appellant's argument on this point for we are in no
position ra re-try issues of credibility.

[**222] It is now well settled that [IIN2] although
absences due to illness will oot constiture wilful
mwisconduct, repeated absences due to iliness, in rhe face
of warnings by the employer may constitute wilfu]
misconduct if the emplayee fails o give requisite notice.
See Petuse v. Unemployment Compensavion Board of
Review, 12 Pa. Comumoenwealth Ct, 250, 315 A.2d 340
{1573 Quinn Unemployient Compensation Case, 197
Pa. Syporior Cr 346, 178 AZd 737 (1962), Flynn
Unemployment Compensetion Case, 174 Pa, Superior Ct.
7], 88 AZd 490 (1953), See also Domelly
Uneraplo yjment Compensation Case, 182 Fa. Superior Ct.
23, 124 A2d 386 (1958), That Claimant had been
counseled and wamed with respect to the absences by
both her unicn and employer is not in dispute. Therefore,
we must [***4f examine the sufficiency of the nofice
piven.

Page 3

23 Pa. Commw. 66, *68; 350 A.2d 220, #*223;
1976 Pa. Commw, LEXIS 808, ***4

[*69] In deciding this issue, we are again constralned 10

say that the record before us is far from clear. At the
owtset, however, we can say that [HN3) the questioa of
whether notice was given at all is ene of fact, while the
sufficiency of that notice is one of law. All parties agree
that at various times Claimant did give notice of her
absences fo her emiployer by informing a girt with whom
she rode to work, a foreman, a night watchman, and other
fellow workers. The legal adequacy of these kinds of
nofice must be established by looking to the company's
palicy with regard to repertiog absences, Unfortunately,
the testimony of Mr. Leuthe, the company president, is all
too equivoral to know exactly what precedure Claimant
should have followed. Claimant's testimony is far less

equivocal on this poinl and indicates 1hat she followed
precedures in effect and commenly undesstood in the
COIpany.

Becavse she observed a reguler reporting practics in
the absence of clear, definable methods preseribed by the
company, the Board's result is sound.

Order

And Now, this 22nd day of January, 1976, the Order
of the Unemploymsnt Conipensation Board [***5] of
Review is affirmed.
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66 Pu. Commuw. 452, *494; 446 A,2d 330, ¥*33];
1982 Pa. Comoiw, LEX1S 1285, #+*2

long history of attendapce related problems which
resulled in mumerous warmings and suspensions. On
December 14, 1979, Claimant returned te work efter one
s snspensions. From: that point fn time until February

32, 1980, Claimants last day of work, his afttendance
recard was as follows:

December 20, 1979 Late 3/4 hours
January 14, 1980 Late 1 1/2 hours
January (8, 1980 Late 3/4 hour
Pebruary 4, 1980 Absent

February &, 1980

Late 10 minutes

February 19, 1980

Late } 1/2 houss

February 21, 1980

Left early without

pernission k/2 hour

February 22, 1980 Late 3/4 hour

[***3] This is a toral of elght (8) occurrences in two
months. '

Afler Claimant's tardiness of February 19, 1980, the
Employer sent Claimant 10 the Employer's Medical
Department for connselling as had been done many times
before, Claimant was wamed fomre instances of
tardiness and absence would jeopardize his job.

At the hearing, when given s chance to explain his
tordiness, Clajmunt wasn't able to sdvance any remson
other than thet he oversiept, When asked how his
depression and feelingy affected hiy work, Claimant said,
"Well the only way they would be interfering would be &s
far as me waking wp. Once I was on the job my
depression sort of ceased until [ came back [*495]
home.” Claimant said his emotional siats affected his
sleeping habits which affected his ability ta be prompt
and timely,

Claimant testified that he understond and was aware
of the Ernployer's attendance peiicy. He also repeatedly
signed his Employer's memorandums of reprimand which
sipted: "1 hove reviewed the sbove summeary and I
und d that if my | and at continue or if
1 violete any of the terms of the memorandum, f will be
suspended and the Maintenance Division will recommend
termination [***4] of employment.”

On Tebruary 22, 1980, Claimant wag suspended

indefinitely by his Employer as a resolt of his fuilure o
improve end his continuing nnsatisfactory service record.
This suspensicn was converted to & discharge on March
31, 1980,

[#+332] Prior to and during this period, Claimant
developed a history of anxiety and depression for which
he received treatment and was hespitalized from October
21, 1975 1o November 20, 1979. Employer had referred
Claimant to this chnic where he was hospitalized and
later treated as an out-patient, Claimant had trouble
sleeping and frequently used alechol as a sleep oid and to
treal underlying feslings of depression,

The issne before us is whether or not Cleimant was
a3 & maher of lew guilty of wiltfal miscondust and
thereby ineligible for benefits under Section 402(¢) of the
Law.

In & case such ag this, where the party with the
burden of proof succeeds on the merits before the Board,
our scope of review is limited to & determiation of
whether substamtial evidence exists in the record to
support the Board's findings and whether any errors of
lew were committed. Flacd v. Unemployment
Compensation Board of Review, 58 Pa, [*¥*5]
Commomwealth Cr. 250, 427 A2d 748 (1981). The
burden of [*496] proving wiliful misconduct is on the
employer, American  Frocess Lettering, Inc. v
Linemployment Compensation Board of Review, 50 Fa.
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Commonwealth Ct 272, 412 A.2d 1123 (1950). Whether
Claimant's behavior constitated willfiul misconduct is 2
question of law and, as such, subject to review by this
Court. Mancini v. Unemployment Compensation Board
of Review, 50 Pa. Commanwealth Cr. 266, 412 A.2d 708
(1980), Wa are aware that a viclation of an employer's
rule ar demand is not willful miseonduet "if the evidence
shows that the employe's action was Justifiable and
reasonable in light of all circumstances and was taken
with  good cause findrew v Unemployment
Cowpensation Board of Review, 37 Pa, Commonweslth
Cr. 8, 12 388 A2d 01, 802 (1978). Where claimant
attemnpte 10 justify alleged willtl misconduct by a
showing of good cause, the claimant beers the burden of
praving such good cause. Lake v Unemplgyment
Compensation Board of Review, 48 Pa. Commanwealth
Cr. {38, 403 A.2d 126 [1975),

After reviewing the record, we are satisfied that the
Board's findings are based upon substantial evidence. As
[***6] a resuht, those findings sre deemed conclugive
upon this Court, Parriek v. Unemplayment Compensation
Board of Review, 4] Fa. Commonwealth Cr. 238 398
A.2d 1095 (1979). We must now determing whether these
findings support the conclusion that Claimant's condnet
ampunted 1o willfil misconduct. Willful misconduct has
been defined in the law as:

[Aln act of wanton or willful disregerd of

. the employer's interest, & deliharale
viclatien of the employer's rules, &
disregard of stendards of behavier which
the employer had the right o expect of his
employee, or negligence in such depree ar
recurrence as to manifest culpability,
wronpful intent or evil desigm, or show an
inteational substantial disrepard of the
employer's [*497] interest or of the
employee's duties and oblipations to the
employer.

Harbuz v. Unemploymenr Camp fon foard of
Review, 10 Pa. Commonwealth Cr. 235, 236, 309 A.2d
840, 841 (1973).

Claimant in his brief says thal his mental illness, that
is his seyere depression, has affected his ability to
conform to the Employer's regulations and argpes that

under Nodvik v. Unemployment Compensation Boacd of
Review, 37 Pa. Commonwealth CL 466, [¥**7] 391
A.2d 27 (1978) we should find that Claimant's behavior
was not willful, b rether sken with good cause In
Nodvik, this Court held a psychiatric illness was a
compelling end necessitous reason for terminating
employment within the meening of § 402(b)(1) of the
Law, 43 P.S. § 802(b){I}. Claimant argues that if manic'
depression is safficient to justify a voluntary quit, then it
should likewise be a defense for willfu] misconduet and
therehy evidenee good cause for Claimant's behavier. Tt
is not necessary for us fo resofve this issue hegiuse the
Board's findings in Nodvik were far diffevent fron those
in the instant cass. In Noedvik, the Board found that the
claimant suffered from & medically cartified iltness which
precluded the clatmant from thinking rationally. In the
instant cese, the Board found only that [**333)
Claimant suffered frem emoticnsl problems for which he
received counselling and rehebilitation. The record
supports nothing more.

Claimant has not demonstrated thei his emotional
pioblems prevented him from starting his job ar the time
he wag scheduled to begin. Claimant's atempt to weat
himself by using alcohol a8 a sleep aid was undertaken
[***8] even though he was aware from a long histary of -
tardiness and abseniesism that this could cause him 10
oversleep. Claimant freely chose 1o handle his sleeping
problems o this manngr despite several wamings thal if
his poor attendance habits continued {*498] he would be
out of & job, Clalmenrt stated that once he arrived at work
his depregsion subsided throughout the working day.
Since this is so, Claimant's depression dees not-explain
the February 21, 1980 insident of leaving wark early
without permissien or the February 4, 1980 absence. An
employer has the right to expect that his empioyess will
attend wark when they are scheduled, that they will be on
time and that they will not Jeave work early without
permission. We have iepeatedly held that habitual
tardiness is adequate prounds for a finding of willful
misconduct, Unamployment Compensation Board of
Keview v, Glean, 23 Pa. Commonweakh Cr. 240, 330
A.2d 830 {1376). Centainly six (6) inslances of Claimant's
uncxcused' cxtremely late behavior, within a two (2)
month period, & sufficient for a finding of willfui
misconduct, See Bowers v. Unemployment Compensation
Board of Review, 38 Pa. Commonweaith Ct, 171, [*+*5}
352 A.2d B99 {i878). In addition to Claimant's |atensss,
he had a chronic absentee problem and bad been known
1o lesve work early withowt permission. Surely such
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40 Pa. Comnww. 221, *; 307 A.24d 40, **;
1979 Pa. Commw. LEXIS 1239, ***]

Civil Procedure > Trials > Jury Trlals > Province of
Couri & Jury

Labor & Ewmplaymeat Law >  Disability &
Unemplopment  Insurance > Lnemplayment
Compensation > Review

[HN2] The Unemplayment Compensation Board of
Revicw is the ultimate fact-finder and is empowered to
resolve conflicts in the evidence and to determine
credibility of witnesses.

Labor & Employment Law > Disabifity &
Unemployment Inswrance > Dnemployment
Compensatian > Coverage & Definitions

Labor & Employment Law > Disabiflty &
Unemployment  Insurance > Unemployment
Compensation >  Elighbilly > Isvoluntary
Lnemployinent '

[HN3] Habitual abseatesisi, despite warnings from the
emaployer, constitutes wilful misconduct.

COUNSEL: Elizabeth M. fannelli, with her O'8rlep &
O Brign Associates, for petitioner.

Charles G. Hasson, Assistant Attorney mmsma_u, with hin:
Gerald Gornish, Acling  Attorney  General, for
respondent.

JUDGES: Tudges Willinzon, }r, DiSalle and MacPhail,
silting as & pane] of three. Opinion by fndge DiSalle.

OPINTON BY: DiSALLE

OPINION

[*222] [**40] Raymond 1. Crifly (Claiment) filed
ihis petiion for review from the order of the
Unenmployment Compensation Board of Raview {Raard),
dated July 2K, 1977, vacaring its prior decision and
affiming  the delermination by the Bureaun of
Employment Security and the Referse that he wes
ineligible to  rteceive uncmployment compensolion
beneflts becanse of conduct described *223] as wilful
miscorduct under the provislons of Seotion 402(e) of the
Unempleyment Compensation Law, Act of December S,
1935, Second Ex. Sess., P.L. (1937) 2897, as amended,
43P.5 §R02{e).

This case g beforé us for the second fime. COn
Claimant's first appeal from the Board's order, dated
April [**+2] 25, 19735, we were compelled to remand for

further findings of fact. ! We concluded that the original
findings ware deficient in that the Board did not censider
apy justification presenied by Claimant for his acticos,
ner did it determine whether the Employer maintained
standards for lateness or absentseism of lts employees
and, if so, whether these standards were appliceble to
Claimant. The Board, in compliance therewith, remanded
the case to a referes for the wking of addifonal
testimony. After the hearing, the Board reviewed the
record as supplemented and, in support of iis decision (o
[**41} deny unemployment compensation benefirs 1o
Claimant, made the following findings of facr

1. The cleimant was last employed by
SEPTA-Red Amow as a bus and trolley
operator al § 4.90 an hour for tive years,
and bis last day of work was June 27,
1674,

2. The claimant had accumulated a
record of tadiness and sbsenteeism prior
to October 21, 1973 when he was iavolved
in an aceident which caused the claimant
to be off work, The claimant was wermed
about his latenzss and absences on several
occasions.

3. Asaresult of a continuation of the
conduct described in Finding Mumber
[***3] Two, the claimant was suspended
&s part of a disciplinary action, '

[*224] 4. The employer had a
standard procedure for dealing with the
employee's tardiness in reporting for runs.
This procedre consisled of ‘progressive
discipling' which involved counseling,
waroings, suspension, and  finaHy
dischargs,

3, The claimant wag teated by the
company physician afer his aceldent and
wes cerfified by this doctor to be able te
return to work an May 28, 1974,

6. The claimants physician had
prescribed Vatium during his recuperation,
bt this msdication was not taken by the
claimané aficr June 10, 1974,

Page 3

44 Pa. Commw. 221, *224; 397 A.2d 40, *+41;
1979 Pa. Comumw, LEXIS 1235, ¥=*3

7. Afier his return to work o May 28,
1874, the claimant missed several morning
Tuns beeause of oversleeping.

8. The claimant was warned about his
missing moming runs and, when such
conduct continued, he was discharged on
June 27, 1974,

9. The smployers slandards relative
to sbsenteeism and tardiness were applied
equally emong all employees including the
claimant.

| Reported at 25 Pa, Commonwealth Ct. 21, 358
4,20 739 (1976},

[**%4] Claimant's challenge directs our attention to
findiogs of facr 4 and 9, which he contends are
uneupported by the requisite substantial evidence, [HN1]
In en woemployment compensation eppeal, our scope of
review i3 confined to questions of law, including the
question of whether an employee's actions constimite
wilful misconduet, and, abgent fraud, to a determination
of whether the findings of fact aré supported by
substantial evidence. £ Pa (S § 704 Berry v
Unemployment Compensation Board of Review, 33 Pa.
Commonwealth Ct. 565, 382 A.2d 487 (1978} When we
review the fravscript, particularly portions of the
proceedings of March 16, 1977, it becomes apparent that
a propressive [¥225] disciplinary procedure was
Tollowed by the Employer and that its spplication to
Claimant was no different than te other employees.
Claimant, of course, disputed these findings before the

referee; as he does before us. [IIN2] The Board,
however, is the ultimete fact-findar and is empowered ta
cesplve conflicts in (he evidence and to determine
credibility of witnesses. Unemployment Compensation
Board of Review v. Haughton Elevator Co., 21 Pa,
Commenweslth Ct. 307, 345 A.24 297 {1375). We can
discern, [***5] no resson to disturb the Board's findings
here.

"Wilful misconduct,” ag 4 basis for discharge from
employment, has been addressed frequently by this
Court. See Kentucky Fried Chicken of Altoona, Tne. v.
Unemployment Compensation Board of Review, 10 Pa.
Commonwealth Ct. 90, 309 4.2d 165 (1973). We have
found that [HN3] habitual absentecism, despite warnings
from the employer, constitutes wilful misconduct.
Roebuck v. Unemployment Compensaden Board of
Review, 33 Pa. Commonwealih Ot 491, 382 A.24 482
(1978); Pilchesky v. Unemployment Compensation Board
of Review, 29 Pa. Commonwealih CL. 200, 370 A.24 763
{i977). Tardiness, in combination with a history of
absenteeism, way also constitute a disregerd of the
standards of behavior which the employer hes a right ta
expect of his employees. As such, Claimanl's repeated
lateness for work and absentecism amounted to wilful
misconduct. Accordingly, the Board properly concluded
be was ineligible for unemployment compersation
benefits.

[**42] Qrder

And Now, this 31st day of January, 1579, the order
[***6] of tha Unemployment Compensation Board of
Review, dated July 28, 1977, denying bencfits fo
Raymond I, Crily, is affirmed. .
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105 Pa, Commw, 243, %; 523 A.2d 1243, ¥¥;
1987 Pa. Commw, LEXIS 2067, ¥+%1

COUNSEL: Michaef Coldberg, for petitioner.

Michael D. Alsher, Assistant Couusel, with him, Ciiffurd
F, Blaze, Deputy Chief Counsel, for respondent.

JUBGES: President Judge Crwmligh, Jr, Judge Colins,
and Senior Judge Blstt, sitting as a panel of three,
Opinion by Judge Blait,

OPINION BY: BLATT

OPINION

{*344] [**1205] Betty S. Gillespie (pefilioner)
pelitions for review of the order of the Unemployment
Compensalion Board of Review (Board) svmmanly
affirming n referee’s decision that she was discharged for
willful misconduct in connection with her work and,
therefore, thal she is meligible for benefits pureuant @
Section 402() of the Unemployment Compensation Law
{(Acf), Aot of December 5, 1536, Second Bx, Sess., P.L.
(1937) 2897, as amended, 43 P.5. § 802(s)

**1206] In her findipgs of fact numbers one
through five and number twelve, the referes found, and
the petitioner does pot dispute, that the petitioner was
discharged for accurulating sixty-three poinfs under (he
Kerr Glass (employer) employee [*#*2] absenteeism and
tardiness policy (policy), These findings further relate
that the policy operates on a poiat system end, starting
with an initia) jncident of absenteeism, tardiness or early
depariure [*245] from work, the system creates a twelve
month period during which the pceumulation of mare
than fifty points mandates discharge. Points are assessed
for each incident of the above-referenced conduet without
Tepard to any possible justification for the employet's
conduct and extra points are sssessed if the employes
tails to notify the employer in accordance with the policy,
1

{  Alhough not the subject of an express finding
of fact, the witnsss for the employer, a ML
Lendon, the Plant Industrial Relations and
Personnel Manager at the tme of the events here
concerned, testified as 1o the specifics of the point
system as follows:

We have a polnt system. It is a
no-fauft type policy. You receive
points for differsni  types of
absances, fMness or lateness or

[eaving work eerly. If you exceed
50 pojnts within a 12 month
period, you are termiinated.

If you call in, for example, and
say you are sick, if you call in
within the preseribed time linit,
you would receive 4 poinis. IFyou
call in lale, you would get 3 points,
If you ave AWOL, you receive 12
points. . .,

[**#3] As noted, during the relavant period, May
i4, 1984 through April 19, 1985, the petltioner
sccumulated sinty-thres points under the policy, From
May 14, 1584 through April 5, 1585, the pefifioner's 1otal
stood at thirteen points, Beginning with April 9, 1985, 2
the petitioner way shseni fom work until Aprl 22, 1985,

2 The findings are silent as to April 8, 1985, a
Monday, and whether or not the petitioner way
scheduled 10 work that day.

The temsainder of ibe refures’s findings are as
follows:

6. Claimant alleges her absences were
dug to illness,

7. Clairanot was sbsent on April 8,
April 10, April 11 end April 12, 1985,
properly called in and was given 4 points
in accordance with the policy.

[*248] 8. Claimant was ahsent
allegedly due to illness April 9, 1985,
through April 12, 1985. Claimant visited
a doctor first on April 12, 1985, and was
given medication.

9. Claimant visited her doctor again
on April 19, 1985, allagedly because she
was not cured and alleges she was told she
could [*¥*4] retumn to work on April 22,
1985,

10, Claimant received word that her
futher was to be released from the
Coaresville Hospital on Aprl 15, 1985,

Page 3

105 Pa. Comprw. 243, *246; 523 A.24 1205, **1206;
1887 Pa, Commaw, LEX1S 2067, ¥4

and she decided tn brng him to her home.

11, The Claimant alleges her father
was having severe health problems which
required her almost confinuous assistance,

12, Claimant did not report for-work
on April 15, 1983, and did not call the
employer lo repart off. In accordance with
the employer's policy, she was given 12
absentee poinis.

13, Claiment was absent April 16,
April 17, April 18 and April 13, 1985,

14, The emplayer's records show
siaimant did not cell in on April 16 and
was assessed 12 polnts, did call late on
April 17 and wae assessed 5 points, did
not call en April 18 and wus assessed 12
points, called in on April 19 late and was
assessed 5 points, This brought claimant's
totel number of paints to 63 in less than
one year.

15. Claimant does not agree with the
empioyer's dates of calls for the perod
Aprid 15, 1985, through April 19, 1985,
Lut seates she made only one proper call
and one late call during that week
Claimant indicates she mgy have had the
wrong dates for her culls and agrees the
paints agseased {¥**3] for that week were
pEOPEr.

[*247] 16. The claimant did not cali
off om April 15, 1985, because her mind
was on her father.

[**1207] 17. Claimant ¢alled in late
on April 17, 1985, because she had
admitted her father l¢ the SL Joseph
Hospital,

18, Claimant did not cell in on April
18 ot April 19 even though she had been
reminded by the plaot nurse on April 16 or
Aprit 17 that she would be required to rall
in daily unless ghe presented medical
information to the employer.

19. Claimant did not present medical

evidence to the employer until she
retumed to work on April 22, 1933,

And, after reviewing the principles poverning Section
402(g) determinations, the referee reasoned thaf:

Claimant was discharged because she
had exceeded the nomber of peints
permitted under she employer's atiendance
policy. Claimant was aware of the policy.
Claimant was excessively absent and after
carefully reviewing the entire record, the
Referee cannot find thet she had gaod
reagona for all her mbsences end even if
she did bave gocd reasons io be abaent, &
large number aof the points assessed to the
claimant was dug to her failure to cafl in or
1o call in properly. Cleimant [***6] did
not have good reasons for failing to report
off and/or to properly repost off. The
Courts have rpeatedly held that failure to
properly repori absences canstifutes witful
miscanduct wnder Section 402{g) of the
Law. Accordingly, whea claimant was
discharged, she became incligible for
benefits under the aforementioned Section
of Law.

Cleardy, then, the referee, and, by extension, the
Ronrd, did not consider whether ot not zach instance of
absenteeism from May 14, 1984 through April 22, 1985
[*248] wag justified, but merely accepted the
accuymulation of the necessary aumber of points, in and of
jtself, as conduct which constitutes willful misconduct.
On review, the petitioner contends that in so doing the
referee and the Board erred s a matter of law.  We
agree.

[t has long been settled . . . that [ENI]
absemteeism By itself does not constitute
wiltfu! misconduct, . . . An employer may
e jugtified in discharging an employee for
excessive absenteeism; however, unless
the absences dre ugjusiified or not
properly reported according o the
employer's  rules, the  employee's
abgentesism  does noi amount o a
disregard of the standards of behavior an
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55 A,3d 186, *187; 2012 Pa. Commw, LEXIS 208, **2;
“Unernptoyment Ins. Rap. (CC13) P12,643

be ineligible for eompensation for any week . | . in

which his unemptoyment is due 1o his discharge .

. . from work for willful misconducl comnecied
. with bis work.” Id.

{"188] Claimunt wosked for Emplayer ag o vehicle
detailer from January 2008 until March 11, 2011, bis last
day of work, On June 17, 2010, Employsr wamed
Claimant about his excessive tardiness. Employer sgain
warned Clainmnt about his excessive tardiness on
December 27, 2010. Berween September 14, 2010, and
March 10, 2011, Claimani was iardy er sbsent without a
valid excuse 19 times. Claimant requested time off from
March 14, 2011, untii March 21, 2011, to get married in
Mexico, which Employer approved, On March 21, 2011,
Claimuat's flight from Mexico was everbooked. The
nirline rebooked Claimant 10 a flight that left on March
22, 2011, and, as a result, Claimeni could not retum ta
work on March 22, 2011, as schedoled. [*¥3] Claimans
contacted Employer on March 21, 2011, o inform
Employer that ke was stuck in Mexico, When Clalmant
returned o work on Merch 23, 2011, Bmployer
suspended him pending Employer's review of Clanmant's
siluation, "On March 26, 2011, [Elmployer discharged
[Cllaimant because of his history of aftendance and tardy
arrivals (Referce Op. Findings of Fact (FOF) 41 19
(emphasis added); Written Waming of June 17, 2010,
R, at 7ia; Employer's Ex, 2, R.R, at 382, 101a-032;
Atachment to Emplayer Questionnaire, R.R, at 318-32a;
Writlen Warning of December 27, 2010, R.R. at 65a,)

Claimeant applied for UC benefits, and the Erie UC
Servica Center (Service Center) determined that Claimant
was ¢ligible for benetits under Section 402{c} of the Law,
Employer appenied, and the Referee beld & hearing at
which Claimant and several witnesses for Employer
restified,

Employer's Shop Manager testified reparding
Claimant's employment and history of tardiness and
absenteeism, including Claimanl'y lust absence on March
23, 201!. The Shop Manager indicaled that, when
Claimant returned on March 23rd, Employer placed himu
on suspension as "a culmination of prer incidences af
" absentzeism and terdiness.” (Referse [**4] Ur'g Tr. at 5,
RR. st 85a,) He explained that Claimant's tast ineident of
tardiness was on March 10, 2011, when Claimant was 29
minules fate without infarming Employer or providing a
repson for being late, The Shop Manager slated that
Employer had previously warmed Claimant about his

artendance issues and presented thogse writlen warmnings,
as well as lext messages from Claimant regarding his

" being absent or Jate for work. The Shop Manager testified

that Bmployer changed Clainvant's work schednle sa that
ho slarted at 8:30 am. instead of B:00 a.m. to help reduce
Claimant's tardingss, but he continued to be tardy, The
Shop Manager indicated that Claimeni's absences end
lateness were an issue because it hindered Employer's
ability to gat work done, Acecrding {o Shep Manager,
Emplover previously discharged Claimant, but had
rehired him porsuant to an  sgreement Tegarding
Claimant's attendance. {Referee Hrg Tr, at 6-7, 12-14,
17, R.R. a1 §6a-K7a, 91a-94a, 37a.)

Employer's Repional Manager testified thar he had
spoken with Claimant in the past about his sbsences and
tardiness and had been involved in giving Claimant the
wrilten warnings regarding his attendance. The Reglonal
Manager stated [**3] (hat Bmployer did not discharge
Claimant because of the March 22, 2011, absence, but
beeauss of 'a series of events that had happened over a

" course of two years" and Employer was "trying to keep

[Claimant} employed {bul] he igpored the written
wamings and ignored the verbal warnings." (Referes Ilr'g
‘Ir. 6t 7, R.R. at 87a.) The Regional Manager testifiad that
Employer bad glready decided to diseharge Clrimant
prior to Claimant's retun frem Mexico due to his
attendence issues and that, when he discharged Claimant,
he [*189] told Claimant that it was not because of the
March 22nd absence, but because of the absences and
terdiness ihat ted up to thet incident. (Referes Hr'g Tr. at
7, 14-13, R.R. at &7u, 94a-93a.) Buployer's Produstion
Manager lestified thai he bad spoken with Claimant about
being late and warned Claimant that if Claimant
contiiued to be late for work he would he discharged.
The Production Manager indicated that he offered to call
Claimant in the moming to make sure he wes up so that
Claimant would arrive af work on time. (Referee Hr'g Tr.
gt B, R.IR. at 884.) Finally, Employer's Homan Resouwrces
Manager was present 1o support all of the documents
Employer entered into evidence. [**6} (Referee Hr'g Tr.
at B, RK. gt 88a.)

Claimant testified regarding his work history, and
described the cireumstances surrounding bis last absence.
Claimant explained thar his flight home was overbooked
and ha was required to fly back a day Jater, Claimant also
indicated that he was aware of Emplayer's anéndance
polioy and how to notify Employer if he was going 1o be
late for work. When asked about his attendance and
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Page 4

55 A.34 186, *190; 2002 Pa. Commvw. LEXIS 298, *410;
Unemployment Ins. Rep. (CCH) P12,643 .

(benefits denied where court rejerted claim that the
reason claimant was late 27 timey and absent scven times
during two-year period was due to iilness); Howers v
Unemployment Compensation Board of Review, 38 Fe.
Commw, 171, 302 A.24 890, 832 (Fa Canvlth, 1981)
(benefits denied where claimam he viciated no-fanlt
tardiness clevse in coltective bargaining agreement by
beiug late 12 times during four-month period); Glenn v,

Unemployment Compensation Board of Review, 23 Fa,
Commw. 240, 350 A.2d 890, 892 (Pa. Cmwlih. 1976}
(benefits  denied where court rejected claimant's
contgntion that his chronic lateness was dug to lliness),

The evidence presented by Employer established the
following history related to Claimant's work atiendance,

Tate Event

Dec, 28, 2007 Claimant's employment

terminated for excessive tardiness and

absences. (Employer's Ex. 3, R.IL at 34a.)

Jan, 25, 2008 Employer rehires

Claimant on the condirion that Claimant would

be on time for worle; Cleimant

signs Employment Apreement.

(Employer's Ex. R7, RR. ai 352.}

Jupe 17,2010 Claimaint receives

writien aad verbal warning for excessive

wrdiness, (Writien Wamnijng of

June 17, 2010, R.R. at 71a.)

Sept, 14, 24110 Sixteen minutes

before Claimant's shift begins, he texts

Employer that he is taking his

dog fo the ver. Clalmant states

that he wilt be an hour late.

(Employer's Bx. 2, R.R. a1 101a.)

Sept, 17, 2010 Thirmeen minutes

before Claiment's shift begins, he texts

Employsr that he will be late becanse

he i5 taking {he dog to the

vet, (Employer's Ex, 2, R.R, at 1012}

Sept, 27, 2010 One hour and 31

minutes after Claimant's shift sterts, he texts

Emplayer that he is late and will

be in svon. (Employer's Ex. 2,

R.R. af 58a.)

Sept. 28, 2010 Six minules before

55 A.3d 186, *194; 2012 Pa. Conunw, LEXIS 208, “¥17;

Papge 9

Unenaployment 1ns. Rep. (CCH) ['12,643

be real (Referee Hr'g Tr. at 11, RR. at 5la) When
given opportunities i respond to Employer's evidence
that he was excessively late and absent, Clatmant first
passed on the oppartunity, {Referce [r'g Tr. at 7, 1R, at
87a), [**18] and then, when asked if he recalled why he
was 19 minutes leie on March 10, his next o lest day of
work, Claimant statzd, "At that particular day, ne, but I'm
sure it was & good excuse,” (Referee Hrig Tr, al 12, R,
at 92a). Baged on Claimant's testimony regarding his
hisiory of absences, tardiness, and his failure to offer
good cause 1o fustify those absences, we conclude that
Claimant did nol meei his burdeq in this matier.

Accordingly, the Board's Order is reversed.
RENEE COAN SUBELIRER, Judpe
ORDER

NOW, October 24, 2012, the Order of the
Unemployment Compensation Board of Review in the
above-captioned maker is hereby REVERSED.

EE COHN JUBELIRER, Judge
DISSENT BY: DAN PELLEGRINI

DISSENT

DISSENTING OPINION BY PRESIDENT FUDGE
PELLEGRINI

Because the Board found good cause for Claimant's
last sbsence, and Claimant wounld not heve been
terminated but for that final ahsence, T respecifully
dissent from the majority and would affimm the Board,

Claimant would never recetve an award for being &
punctual employee, In fact, Claimazt had been terminated
on December 28, 2007, as a resutt of absenteeism and
tardiness, but Bmployer rehired him on Januwary 25, 2008,
on the condition that he sign an Employment Agreement
[**19] acknowledging his attendance problems. Claimant
reguested time off from March 14, 2011, through March
21, 2011, because he was getting married in Mexico, and
Employer approved the request, Prior fo Cleimant's

“refuest for time off Employer had wamed Claimant

sbont his tardy arrivals and excessive absences from
wark. On March 21, 2011, Claimant's return flight from
Mexico was overbooked and he was changed tn another
flight that departed on March 22, 2011. On the same day,
Claimant informed Employer that he could not return to

work on March 22, 2011. Oa March 23, 2011, Claimant
reported to work and was suspended at that time pending
Employer's review of the situation. Claimani was
ultimately terminated oo March 26, 2011.

Claimans sought unemployment benefits whick were
granted. The Board awarded benefits because Claimant
presented a justifiable reason for not returning to work on
the date scheduled. The majerity reverses, even though
the last absence was justified, because Clairmant's overall
excessive absentesism constitutes willfl misconduct.
‘While there is no doobt that [*195] Claimant was
chronically late, I dissent because the precipitating svent
that caused his termination was that he [**20] did not
report to work on the day scheduled after his honeymoon,

There is no doubt thar habitual tardiness is edequale
ground for & finding of willful misconduct. "Such
behaviar {s inimical to an employer's interest.* Frirz v.
Unempioyment Compensation Board of Review, 66 Pa,
Comemw. 492, 446 A.2d 230, 333 (Pa. Cmwhh, 1982
(citations omitted). See aiso Bowers v. Lhemployment
Compensasion Board of Review, 38 Fa. Comunw. 17T,
392 A.2d 890 (Pa. Cmwith. 1951} (claimant's tardiness on
12 oceasions wirthin period of four months was snffisient
for finding of willful misconduet); Dotsonr v
Unemployment Compensation Board of Review, 57 Pa,
Commv, 248, 425 A.2d 1219, 1220 (Pa. Crmwith, 1981)
(benefits  depied  where court rejected claimant's
contention that he was late 27 times and absent seven
times during two-year period due to iliness); Glena v
Unemploymen: Compensarion Board of Review, 23 Pa.
Couunw, 240, 350 A.2d B30, 892 (Pa. Cmwith. 1976}
{beneiits demied  whers  court rejected  claimant's
contenlion that his chrenic latesess was dus to illness),

In cach of those cases, the employer at some point
decided that an employee had crossed the line flom being
absent or lale fo chronically being absent or late.
However, none of these cases involve, as here, an
employee who proved {**21} his final absence was
justified, In other words, the emplayees in ihose cases
were unable to demonstrate that they did not cross the
line from being absent or late to being chronically absent
or late besause their final absences were aot justified.
Even where you have a hard and fast rule a5 to what
constitutes excessive absenteeism, the final absence is
what determines whethey an employee crosses the Hne
from "regular® 1o "excessive® absentesism.

‘Where an employee is discharged 45 a result of a
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$3 A.3d 186, *190; 2012 Pa. Comrmw. LEXIS 298, **10;
Unemployment Ins, Rep, (CCH} P12,643

Ex. 2, R.R. at 303a.)

Page 6

Dec. 13, 2010

Two minutes before his

shift siarts, Claimant texts Employer ihat

ke is at a doctor's appoiniment,

{Employer's Ex, 2, R.R. ar

)

Dee. 27,2010

Claimant receives wrilfen

and verbal warning for excessive

tardiness. (Written Warning of December

77, 3010, R ul 634}

Feb. 7, 2011

Claimant one hour and 24

minutes late withoul a velid excuse.

(Atachment to Employer Questionnaire, RR. af 31a-32a.)

Feb. 15,2011

Claimant absent from wark

withows a valid excuse. (Atcachment

ta Employer Quesiionnaire, R.R. at 31a-32.)

Feb. 16, 2011

Clatnagnl oue hour and 17

poinures late withaw a valld excuse,

(Attachment to Employer

Questionnaire, R.R. at 312-32a.)

Feb. 21,2011

Claimant absent from wH

without a valid excuse, { Attachmant

to Emplayer Questionnairs, R.R. at 31a-32a.)

Feb, 22, 2011

Claimant cne hour and 34

minutes late withont a valid excuse.

{(Attachment to Emplayer Questionnaire,

RR at315-32a)

Mareh 1, 2011

Claimant one hour und 41

minutes late without a valid excuse,

(Attachment 1o Employer Questionzsire,

RR.al31a32a})

March 7, 2011

Claimant ghsent from work

without 2 valid excuse. (Atlachment

o Employer Questionnaire, LR, at 31a-32a)

March 10, 2011

Claimant 29 minules late

without 2 valid excuse. (Atachment to

Ermployer Questionnaire, K. at 318-322.}
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Mazeh 14-21, Claimant scheduled to be on
vacation for his wedding in Mexico.
2011 (FOF§ 2,53

March 22, 2011 Clirnant missed work becanse

his retwrn fighs from Mexico was

averbooked. (FOF 74.)

April 4, 2011 Claimant's employment

terminated due to excessive unexcnsed

taediness and sbyentesiem. (FOF 4 9.)

[*192]

This [**1]) history evidences an excessive number
of absences and lardy starts in the seven months before
Claimant went on his approved Irp to Mexico. The
question of whether a claimant's actions rise to the level
of willful misconduet is ons of law, which this Court
reviews de nove. Docherty, 898 A.2d at 1208. We are
bound by the Board's credibility deferminations, Guthrie
v. Unemployment Compensation Board of Review, 738
A2d 518, 521 (Pa. Cmwith, 1989), and, here, the Board
did not find that Emplayer discharged Claimant for his
March 22, 2011 ahuence, which was excused. Raiher, it
found that Claimant was discharged based on his Aistory
of absentesism and tardiness, Thus, although the Board
credited Claimant's testimony regarding his last absence,
the Bozrd also found Employer's wilnesses credible about
Claimant's carlier unexcused fardiness and absences,
which Claimant did not dispute or attempt to explain at
the hesring. The Board further credited Employer's
testimony that this was the rsason Employer discharged
Claimant, '

As mentioned above, sn employer has the dghe 1o
expect an employse to attend work when scheduled and
to be on tme, Friz, 446 A.24 ar 333, Over the seven

‘roonths pricr to [**13] his discharge, Clzimiant was tardy

or absent on 19 occasions, Indeed, Claimant was tardy
without an explanation twe days before he left for his
wedding, Claimant continued ro be tardy and absent in
spile of Employer's two written wamings regarding
Claimant's onpoing sttendance issues and Employer's
attempts to assist Claimant in avoiding more instances of'
tardiness by changing his start time and offering to
telephone Claimant in the moming to make sure he was
awake. Ths Shep Manager testified that Claimant's

inability to arrive at work on time hindered Employer's
ubility 10 complete its work. Based on this evidencs,
Employer demonsirated that Claimant had a partern of
habitual, nnexensed tardiness and absences. Mareover, 19
instanoces of unexcused absences and wrdiness in & seven
moxth period is excessive.

The Board relies on Runkle v. Unemployment
Compensation Board of Review, 104 Pz, Commw. 275,
521 A.2d 530 (Pa. Cmwith, 1987), to support its positon
that "even where an employer proves a pattern of
excessive ebsentesism as the camse for the clalmant's
discharge, the claimant navertheless will be eligible for
benefits if the fnal ebsence was justified " (Board Br. at
6-7.) According ta the Board, it [**13} fouad Claimant's
wstimony regarding Lis last absence credible, a
determination not reviewable by this Cour, and
concluded that, becanse Claimant's last ahsence was due
t¢ problems with transportation beyond Claimant's
cantrel, his absence was justified and Claimant did not
comunit willful misconduct.

In Rusnkle, the claimant had been wamed and
suspended for five days for absenteeism issues and weg
nitimately discharged following a week of being abssnt.
The claimant indicated that she had been absent during
that time period due to medical issues, which were
documented it the claimant's medical evidence. “The
referee based his conclusion of willful miscondact
primartly on [claimani's] Jasi period of absentesism."
Rupkle. 521 A.2d af 531 {emphasis added). However, we
pointed ouf that some of the claimant's other absences
were explained by doctors' motes, [*193] her having
surgery, and problems with transportation, This Court
noted that “[albsentesism alone, while grounds for
discharge, is not & sufficient basis for denial of
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in this act.

Alihough the Law does not defing the (emm
“willfu! misconduct,” the courts have defined it
as:

(1) wanton or willful disregard
for sn .employer's interssts; (2)
deliberzte  violation of an
emplayer's Tules; (3) a disregard
for the standards of behavior which
an emplayer can rightfolly expect
of an employes; or (4) pegligence
indicaiing an intentional disregard
of the employer's inlersst or an
employee's duties or cbligations.

Philadeiphia Parking Authority v. Unemplayment
Ceripeasation Board of Review, 1 A.3d 565, 368
Pa. Cmwith, 2010). [*3] The emplayer bears the
burden of proving that a claimant’s actions
constitute  willful miscondnet.  McKeesport
Huspital v. Unemploymeat Compensation Board
of Review, 625 A,2d 112, 114 (Pa. Cowlth. 1993).
If the employer safisfies fts burden, the burden
shifs to the employes o show that he or she had
good cause for his or her conduct. Grand Sport
Aurs Body v, Unamployment Compensation Board
of Review, 55 A-3d 186, 190 (Pa. Cmwith. 2012).
A claimant has good cause if his or her actions are
justifiable  and  reasonable  under  the
circumstances, fd. Allhough unexcused shsences
from the workplace may constitute willful
misconduct, even excessive sbseniceism, when
justified and properly repomed, does mot
digqualify 2  claimant  from | receiving
unemployment compensation hencfits, Sprague v.
Unempl Comp m Board of Review,
647 A.2d 675, 680 (Fa. Crmwdth. 1994). Wheiher
an employee's sctions comsttute  willful
misconduct is a question of Law subject to de novoe
review and must be determined based on &
cansideration of all of the circumstances. Grand
Sport Aute Body, 55 A.5d ar 190.

Claimant worked a3 a sales manager for Employer
from Januery 7, 2013, through February 8, 20133
Claimant reporied {*4] off work on Jarmary 21, 2013,

due to sn automaobile accident on Junuary 18, 2013,

-Sales Manager,

because she was unable to securs transportation for the
cae-hour commute over the weekend. Claimant feft work
carly on January 25, 2013, due 10 2 snow emergency.
Claimeant reported off sick on February ¥, 2013. Bécanse
she had rzported to work early on February 4, 2013,
Cleimant left work 15 minutes early that day without
management approval, Claimant was wamed in writing
regarding her attendance on February 7, 2013, .

3 Prior to her employment, in May 2012,
Clajmant was mailed a notice of her finmmcial
eligibility for EUC benefils based on her regular
unemployment compensation benefit application,
dated Gcrober 2, 2011,

On Febroary 8, 2013, Claimant was scheduled to
work her regnlar hours, from :3¢ am. to 5:15 pm.
Claimant called Employer to repor that her dog was gick
und thet she may not be able to make it to work. At
Fmployer's urging, Claimani made it o werk vn Lime,
Claimané called her veterinarian and was told thal her dog
needed immediste veterinary assistance. Claimant left
work at 9:45 am. to take her dog to the veterinarian.
Hmployer requested and expected Claimant to retum to
work at least [*5] half of a shift that day. Claimant ended
up taking hex dog 1o an emerpency clinie in the afternoen
of February B, 2013. Employer discharged Claimant that
afternoon for excessive sbsentetism during her 90-day
probationary period,

Claimant filed & claim with the UC Service Center
which determined that she waa not insligible for beneffts
wnder Section 402(e) and Employer appealed. Befors the
Refereg, Suzenne Blasingky (Blasinsky), Employer's
tostified that Cleimant called on
Satarday, Janeary 19, 2013, 1o report that she had a car
accident the prior svening and that she was not going ta
make it to work the following Monday, (N.T. 5/14/13% at
6). Blasinsky stated that on January 25, 2013, Claimaunt
left work early because she was fearful of driving in the
soow and that she called off sick on February 1, 2013,
(Jel}. Blaginsky testified that Claimant was seen leaving
work 15 minutes carly oa Febmary 4, 2013, without
management approval, Blasingky stated that Claiment
had come to work a little early that day, but Emplayer's
profocol is that she needed to let it know that she would
be leaving n little early. (Jd. at 8). Blasinsky testified that
Claiment's eaxly depariure prompted [*6] a conversation.
with Clajmant amd the operations manager on February 7,
2013, to telk about her absenteeism and being away from
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but willful misconduct has not been shown
and benefits camot be denicd under
Section 402(g) of the Law.

(Referes's $/16/13 Decision at 2). As & resull, the Referee
effirmed the UC Service Center's determinalion,

Employer appealed the Referees decision 1o the
Board which affirmed, specifically adopting the Referee's
{indings and conclusions, (Bosrd's 7/24/13 Order ut 1),
This appeal by Employer followed m which Employer
again ergues that Claimant did not kave good cause for
her excessive ebsentecism. therehy precluding the award
ul benefits under Section 402(e) [*10] of the Law.5

6 Qurreview of the Board's decision is limiled to
determining whether constitutional rights were
violated, whather an error of law wes committed,
or ‘whether necessary findings of faci are
supported by substantial evidence, Middietown
Township v. Unemployment Compensation Board
af Review, 40 A.34 217, 222 n8 (Pa Cmwith,
2042).

An employer has the right to expect thet its
eroplayecs will attend work when they are scheduled, that
they will be on time, and that they will not leave work
esrly without permission, Friz v Liremployment
Compensarion Board of Review, 446 A.2d 330, 333 (Pa.
Cmivlth. 1950, As a result, excessive absentesism and
tardiness may constitute wiliful misconduet as a disregard
of the standards that an emiployer has a xight to expect of
its employees, Jfd.; American Process Lettering, Inc. v
LUnenplayment Compensation Board of Review, 412 A.2d
1123, 1125 [Pa. Cwith. 1980); Crilly v. Unempioyment
Compensatlon Board of Beview, 397 A.2d #) 47 (Pa.
Cmwith, 1979).7 Although an advance waming is not a
precondition or prerequisite to support a discharge for
willfal misconduet, a prior waming is relevant in that it
reflecls the employee's attitude toward his employment
[¥11] and adds to the willfulness of the misconduct,
American Process Lettering, Inc., 412 A.2d ar 1125-26.
However, even where a history of absentecism s present,
a cleimant is eptilled to receive compensation benefiis
where the finel absence which precipiated his or her
discharpe was based on good cause. See Tritex
Sportswear, Inc. v. Unemployment Compensation Board
of Review, 315 A.2d 322, 324 (Pa. Caawlih. 1980}, Bur cf.
Grand Spori Auro Body, 55 A.3d at 192-34 (holding that
a claimanl's exiensive absenteeism and history of

tardiness constituted willful misconduct even if the
claimant's final absence before discharge was juslified).

- 7 While absentesism standing alene is grounds
for discharge, it is not willful misconduct. Lyons
v. Unemplayment Comp m Board of Review,
533 AZd 1144, 1145 (Pa. Crwith, 1987),
Absentecism can constinge willful misconduct if
auy of the fllowing additional eclemsnls are
present: (1) excessive absenteeism; (2) failure o
notify the employer of the ahsence io advancs: (3)
lack of good or adequate canse for the ebsence;
(4) disobedience af existing employer mles,
regulations, or policy reparding absentecism; and
(5) disregard of warniags regarding abseatesism.
[*12] Fettey v Unempioymenmt Compensation
Board of Review, 325 A.2d 642, 543 (Pa, Crwith.
1974).

The Board did not exr in defermining that Claimant
established good ceuse for her absences in this case,
Clafmant's Jaowary 21, 2013 absence was based oo goad
cause because she was in an sutomobile accident and did
not have ansportation to make the ons-honr commuts to
work, See, eg, Adept Corp. v Unemployment
Compansation Board of Review, 437 A2d 108, 111 (Pa.
Camwith. 1981) (holding that if e clalmant js absent due to
{ranyporistion problems beyond his control and properly
reports his ebsence, he may not e found to have sngaged
in willful misconduct and benefits may not be denied on
that basis).

Claimant had good cause for leaving the office early
on Jenuary 25, 2013, as she was excused from work
based on her “téstimony® that Employer gave its
employess the option to leave due to the weather and she
exercised the option to leave early betause she lives so
far from work. (M.T. 5/14/13 at 9), Claiment admired
that she should have notified Blasinsky that she left 15
minutes early on Febmary 4, 2013; however, Blasingky
4cknowledged that Claiment had arrived al wosk early
that day and that leaving [*13] early was a permissible
practics in the office, but that Employer should have been
notified according to protocol. (1d, at 8).

8§  We must "examing the testimony in the light
mast favorable to the party in whose favor the
fact-finder hes ruled, giving that party the beneht
of all logical and reasonable inferences from the
wstimony...." Penn Hills School Disteice v.

wee. Mmemployinent_Compensadon Anacd of Neview, ... .

2014 P, Commw, Unpub, LEXIS 197, #13

496 Pa. 620, 630, 437 A.2d 1213, 1218 (1981).

Claimant's February £, 2013 abgence was also based
on good cause because it is nndisputed that she was i}
that day. Ses, e.g, Sprague, 647 A.2d at 680 (holding that
the claimant's absenleeism did wmol comstimte
disqualifying williul misconduct whbere she properly
reported her insbility to work six times and gave iliness
8§ the reason each thue); McKeesport Flospital, 625 A.2d
a¢ 114 (holding that fllness is a good cause defense fo &
charge of willfil misconduct due o " excessive
absenteeism).

Finally, Claimant's February 8, 2013 absence was
also based on pood cause becauss she reasopably felt
compelled to obisin the necessary emergency veterinary
carg for her injured dog at the time that she was told 1o
report to work therehy precluding a [*14] finding of
willful misconduct See, eg, Section S511{c){1} of the
Crimes Code, I§ Pa. (.5 §5511{c)l) ("A peman
commits an offense if he .. peglects any apimal as to
which he has a duty of care, whesher belooging io himself
or otherwise, ... or deprives any animel of necessary ...
veterinary  care..'); Frumento v, Unemployment
Compensation Board of Review, 466 Pa. 81, 87, 351 4,24
631, 634 (1976) (bolding thet good cause is established
when the claimant's action is “justifiable or reasonable
under the circumstances{.}"). As a result, the Roard did
aot e in determining that Claiment demonstrated the
requisitz goed ceuse for her sbsences and that she was
ible for bepefits under Section 402(e) of the

Page 5

9 Employer's reliance on  Shaddurk «
Lnemployment Compensation Board of Review,
471 A.2d 1298 (Pa. Canwith, 1984), is misplaced,
In that case, this Court noted that "[n]othing in
this record indicates the nature of the child's
illnsss o whether it was necessary for Claimant to
miss & whole dey's work to care for the child....
Congidering the many wemings snd the two-day
sugpension, we belizve it behooved Claimant fo
make every effort to teport for work or 1o
demonstrate [*15) that the child's illness justified
her ahsence. Shadduck, 471 A.2d ar 1298, 1300
{citations omitted). In contrast, as noted above, in
this case, Claimant présented the records from the
veterinary clinics demonsirating the extent of her
dog's injuries and the necessity for immedigte
veterinary cere thereby justifying her absence
from work

Accordmgly, the order of the Board is affirmed.
DAN PELLEGRINT, President Tudge
QORDER

AND NOW, this 3rd day of April, 2014, the order of
,the Unsmployment Compensation Board of Review,
daied July 24, 2013, at No, B-553906, is affimmed,

DAN PELLEGRINI, President Judge



AT [Euya] K300 a3y ‘aT0T8 BabTy

a0 Je) pojndsipun 81

W UGS (ZE5T) 642 PEY E5F 'FEE 10 (fBaMLOIILGT)

B ff Mapay J0 pIEGT UORESHE
A GosiEgly ‘BYsus]  HLIgesus
spupmsid 0 g 0F  pnpusoen
Waag el JURWE[ B ey aoid
TE 8] )1 R0 a[NI [RIA0AT 1) TIA

&1 JO LQISTIAp Al Iswaar o3 Y
54 pmos (BR6Y) £28 RV LI
TemAIma] Seadopdiiy Si8ig A L)
YOIgs " ‘30UapLAd juejediiod [EY)|
100 om SIUPUY ASalp Jeyy son
up uonssnb ur aouasqe am paue
WYy poe ‘eottesqE TR podar o P
Junwre] jey; “saonasqe Soprodar )
oY) B pariinEp mwy Jo S04
STUPULY WMO BJ PRIAIOL (R P

"$IUISQH ST 1ode) 0
JEY] PUE aduasge 9 3o sfEp %
SJEIPILILL 51T 0) 3000YGE U padal
sam Lonjod s1adojduy 18 payng
“sojesado suagdaa) ag; . ey

pdurasy puiseidag)
donsy  joecudopdusun
I ia Jo Aind
o} maping sgefofdms
22338 semyed o7,

PEROE
oy SR 30 sprmold
U6 B ZIE ‘Pleog
_DHUDEL.D mummmm Jspun
pEsqns Ag papoddns
dre wreie() ‘readds
ndar 10u peY JUBWIELD)
Pl ST J6T) SINAR Sem
2 oy B pey tado|diag
(SPIn par 18I fa
Heol 3L, [6T4]

D JGU PRI JURTR D
DN TR Jostatedng
yeru aakoqdiane we gy
5] JeBruBs Soa Ay,
SOl B Po| PUE IS

Sei olf £up ST ST U6 [Taops] Soficydury spY pofrea paq
S TEY} PUE ‘SSBUTI 0} 9N SEs 3IHesqE SIY JE} payhss)
WEBUGE]) -[akOnoa Aq pajussanlanm og ‘paamedde

Jadunem fomge  stafo[dmg  po
SF5gRS A Y CERE1 P Ieqoi
USBMIAG 0N WO 20TEGY TY

7992 STXA

JuawLoydarsn

[ aBe]

B usmre)  ‘Fupwesy
O pu g7 Taqumideg
wodar oy Bumey lof

SIXON

padeyosip seam oy ubsied ssnoysrem e s (mlo[dug)

Aiddng Suwpeig  4q

“D8IHADT
‘1687 (L€61) "T'g “Bsl
30 Y (aep) meT
aff) 3o (AT0p NoHag g
wamdopdmsne  wnyg

PAnLIE Yok (pIeog|
wambordmeny e

SE (JERIRD) SUOATT:

Jopmeg A worapdp ednp Jo jeued v se

apny romag pue loeg

psdochms  seam  JueIE]D

M. (3208 § §'d £ PapuswiE 52
B xd peosag ‘ges] ‘s PG
woyestedainy  yusmAordwsur)
1 yuanstad $y7omaq nosemadoies
foplap oSt @RI B
ABLATY JO pleof] Topesmadmor
Jo Japro ue woey pojesdde
samel [epTTan]  [BTP4]

NOINIJO
HITAVN 7 X8 NOTNIIO
ey sEpny

Hopes oeny
pue [eydaey sa3pnr SADANL

“Jusptodsar 10y asundy) JomD Amdaq Szerg o proD

suoniad 105 ‘e P SZUREHY ‘BpuaIapyY
T IpsEE ‘wy ma ag syTepy A emg TTASNNOD

poieAsy  INOLLISOdSIO

£0p7-H ‘0N sk} mmnamh.“o EELh]

1
up ‘el Jo preng toyestedureyy jmewm{ojdmsnn) ey
Jo Jopiy ot wiog [eaddy [1aa4]  AWOISTH HOTAL

PApRaq ‘LE6T ‘F 1qrasag
IAIE WO PAHWYNS "LAGT P YL

T swenn?) By JRRT EIT PZV LEC 1P o}
eMteAT{sua g 0 JI000) Y ERUTOETIB,)
BR6T ("D 9085 "N

Juapuodsay ‘ssraay 3o pasog vopesusdizor)
1 “B[FEA[ASTIAJT J0 a0 MT0IIEGC]) "4 JAN0)I[IL

2 e ITT

Su0A] samup

51X @




Pagel

111 Pa. Commw. 417, *419; 531 A 2d 1144, #*1145;
1587 Pa. Commw, LEXIS 2662, +#43

be prounds for discharge, do not constine willful
misconduct. Vargas v, Unemployment Compensetion
Board of Review, 87 Pa. Commonweaith Ct. 158, 486
A.2d 1030 (1985). However, willful misconduct may be
cslablished where an employer proves that it has a
company policy with respect to reparting sbsences, and
thal the emuloyee was awere of hat policy and failed o
comply with it.  ¥erger v. Unemployment Compensation
Board of Review, (**1146] 73 Pa. Commonwealth Cr,
278, 457 A.2d4 1333 (1983).

Claimant disputes two of the Board's findings. He
contends ther the finding that he was sware of the
Employer's pulicy was nol supporled by subswnlial
evidence. Further, he argues that the Employer's
estimeny with respect to his failure to report his absence
was eontirely based upon hearsay and, as such, may not
form the besis for the Board's finding. From our review
of the brief record of ths 1estimony before the referce, we
must agree with beth of these contentions.

[*420] Bven giving the Emplayer the benefit of all
reasonable inferences from the testiimony, see eg., Taylor
v. Unemployment Compensation Board of Review, 474
Pa, 351, 378 A.2d 829 (1977}, we must [***4] caonclude
that there was no evidence to support the Board's
conclusion that Claimant was aware of a specific policy
for reporting absences. Claimant himseli denfed such
swareness. While the Board as fact-finder was certainly
entitled 1o reject Claimant's testimony as not credible, ses
e.g, Schlarniizer v. Unemplayment Compensation Board
of Review, 5¢ Pa. Commanwesaith Ct. 276, 420 A.2d 1358
(1980, there was & complete failure by the Emplayer to

demensirate that Claimant had been informed in any way
of the policy. 'Thus, the Hoard's finding to that cifect was
rot based upon substantial evidence.

The Employer's failurs was compounded by the fact
thal jis witness, in stating that Claimant had pot reporied
his absence, was oot speaking from firsi-hand knowledge.
Contradieting Claimane's testimony that he had called
Employer's telephone operator to report off, the office
manager testified that neither the operator nor Claimant's
supérvisor had spoken to Claimant. This testimony was
obviously hearsay, While Claimant did not objzct to the
testimony, if could oaly serve as the basis for the Board's
findiag that Claimant did not repori his absence had il
been corroborated by other, [*¥¥5] compatent evidence.
Ziggler v, Unemployment Compensation lHoard of
Review, 70 Pa. Commonweaith Cr. 43 432 A2d 111]
{1982}, Eilts v. Inemployment Compensation Board of
Raview, 56 Pa. Comymornwealth Cr. 628, 425 A 2d 495
{1981}, There is no cerrobarsting evidenee in the record
before wa, and, sccordingly, the Board's finding on this
point will not siand.

Beceuse the remaining findings by the Board do not
establish wiltful misconduct as a metler of law, we
reverse ieg order and remand for computation of benefits.

[*421] Order

And Now, this 3rd day of December, 1987, the Order
of the Unemployment Compensation Board of Review,
dated January 29, 1986, is reversed,
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Page2

47 Pa. Commw. 281, *; 407 A.2d 934, **,
1976 Pu. Comunw. TEXIS 2209, #**]

Court & Jury

[ENI} Tn o unemploymeni compensetion case, review
by the Commonwealth Court {s limited 10 questions of
law and a determination of whether findings of fact are
supported by substantial evidence,

Labor & Empleyment Law > Disabilly &
Unemployment  Insurance > Unemployment
Compensation > Eligibility > General Overview

[HiN2] Excessive unjustified ebsenteeism can constitute
willful misconduct becauge it may evidence 2 wanton ind
willful disregard of ibe wptoyer's inlerest or a disregard
of the standards of behavior which an emplayer can
rightfully expect from his employee.

COUNSEL: Johin Stember, for appellant.

FEica D, Newrman, Assistant Atlorney General, with her
Gerald Gornfsh, Astorney General, for appellee.

YUDGES: .Fumnm, Mencer, Rogers and Craig, sitting 4s a
panel of three. Cpinion by Judge Cralg.

OPINION BY: CRAIG
OPINION

[*283] [®¥935] Clzimant Glen Keefer appeals
from the Unemployment Compensation Board of
Review's decision denying him benefits oo the grovmd
that his excessive absences, law ardvals und early
departures from work consiitoted willful misconduct,
under Section 402(e) of the Pennsylvania Unemploymens
Compengation Law. !

1 Act of December 5, 1936, Second Ex, Sess,
PL..{1937) 2897, as amended, 43 P.5. § 802(e).

The repord supports the board's finding that claimant
had a record of excessive absenteeismo, and that, in
secordance with the employers M2} procedure,
clgimant received » wiilen wuming, folluwed by a
threz-day suspension, bafore he was finally discharged on
December 21, 1977,

The record shows thal beginning in Jaouary, 1977,
claimant was gbsent 25 days, quit early 16 times and
amrived late for 8 shifts, before he received a written
waming in August. Claimant was snspended on
September 13, 1977 after accumulating an additional 5

absences and 2 late arrivals. Befare he was discharged in
December, 1877, claimani missed 5 days, left early ¢
times snd was late for work on 3 oecesions.

Claimant alleges, however, that a key finding of the
boasd, that he failed {6 repart bis absences properly, is not
supported by substaniial evidence, Accordingly, his
contention is that the absentecism cannot be considered
willful misconduct.

[HN1} In an unemployment compensation case,
review by the Commonwealth Court s limited o
guestions of jaw and a detzrmination of whether findings
of fact are supported by substantial evidence. Gallagher
v. Unemplopmen: Compensation Board of Review,
|*284} 36 Pa. Commonwealih Ct 599, 388 A.2d 785
(1578}

Claimant's foreman, as the employer's agent, testified
al the referec's hearing that: [***3] (i} claimant
abtajned & slip from a nurse in the Relief Department
every time he left work early, which was the customary
practice; and (2) ciaimant follewed the proper company
procedure requiring him 1o eall in his absences by phone,

However, [ITN2] excessive unjustified absentesism
can constitute willfnl misconduct because it rasy
evidence & wanton snd willful isregard of the employer's
intesest or & disregard of the standards of behavior which
an employer can tightfully expect from his employes.
Unemploymeni Compensation Board of Review v. Young,
23 Pa. Commonwealth C1. 458, 353 A.2d 487 (1976).

Claimani infodeced a statément from his doctor,
written ufter his discharge, indicating generally that
clafmant suffered from a condition which resulted in
frequent headaches, causing him to miss work. As in
Young, supra, where doctors’ certificates were presented
relating to only 19 of 79 days of absence {and only §
certificates specifically indicated illness as & reason for
sbsence) we nole here that  clalmant  failed
contemporaneously to communicate a reason [**938}
specifically justifying each of the sbsences. The foreman
testified ihet be had no konowledge of claimant’s physical
[***4] condition,

Alhough the claimant might have had justifiable
reasons for his poor attendance, the recard indicates that
hie failed to give his employer adequate notice of those
Teasons,

Page 3

47 Pa. Commuw, 28], *284; 407 A.2d 934, **03§;
1979 Pa. Commyw, LEXIS 2209, ¥**4

Cangidering claimant's history of absentecism end the
employer's {ssuacee of warnings, we Dbelieve that
claimant's action represented substantial disregard for the
standards of behavior which his employer was [*285)
entitled o expect. Foung, supra, 23 Pa. Commonwealth
Ct, gt 463, 353 A.2d at 490,

The Board properly concluded that claimant’s

behavior constituted willful misconduct. Therefore, we
affirm the order of the Board,

Ouder
And Now, this 13th day of Nevember, 1979, the

decision of the Unemployment Compensation Board of
Review, dated July 3, 1978, is affirmed.
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Get a Document - by Party Name - kentucky fried chicken AND board or review Page 2 of 6

Compensation > Review

HNIF In unemployment compensation cases, the court's scope of revlew, absent F
limited to a determination as to whether the Pennsylvania Unemployment
Compensation Board of Review's findings are supported by the evidence, and
guestions of law.

d, is

Administrative Law > Agency Adjudication » Review of Inltlal Declsions

Evidence > Procedural Considerations > Burdens of Proof > General Ovarview

HNZy An administrative agency, on Its own motion, having providad the groper notice and
explanatlon, may correct typographical, ¢lerical, and mechanical errors obvlated and
supported by the record. It may llkewise correct factual errars which are not in
dispute. It may not, however, absent a petition for reconsideration or the granting of
the apportunity to be heard by way of oral argurnent or brief, reverse Itself on the
substantive Issues previously decided. On recansideration, the party seeking the
same hears the burden of proving his position or that clrcumstances have changed,
When an agency changes Its pasition on Its own motion, the parties must at {east be
glven an opportunity to be heard by way of orat argument or brief,

Constltutional Law > Bill of Rights » Fundamental Rights » Procedural Due Process » Scope

of Protection

HNI¥ Procedural due process does net require more than one hearing, so long as the
requisite hearing Is held befare the final order becomes effective,

Administrative Law > Separation of Powers > Legislatlve Controls > General Qverview
HNn4g An administrative agency Is a creature of the state and has cnly those powers and
autherity as have been aranted to It by the leglslature.

Labor & Employment Law > Disability & Unemployment Insurance > Unemployment

Compensatlon > Review

HNSEThe Pennsylvanla Unemployment Campensation Act, 43 P.S. § B29, providas that an
order of the Pennsylvania Unemgplayment Compensation Board of Review becormes
final after 10 days, to allow for modification and reconslderation,

Constitutionzal Law > Bill of Rights » Fundamental Rights > Procedural Due Process > Scope

of Protection

HNEF The requirement of due process aof {aw in procedural matters applles equally to
proceedings before administrative tribunals as well as judiclal bodles.

Labor & Employment Law > Disabillty & Unempioyment Insurance > Unemployrment

Compensation > Review

HN7EThe Commonwealth Court of Pennsylvania disagproves of Johnsen Unemployment
Compensation Case, 201 Pa. Super. Ct. 488, 193 A. 2d 615 (1943).

Labor & Employment Law > Disability & Unemployment Insurance > Unemployment

Compensation > Benefit Entitlements

Labor & Emplayment Law > Disabillty & Unemployment Insurance » Unemployment

Compensation » Coverage & Definitions

Labor & Employment Law > Disability & Unemployment Insurance > Unemployment

Compensation > Eligibility > Involuntary Unernploymeant

HNEE The Pennsylvania Unemployment Comgensation Act, 43 P.S. § 802(e), provides that
|f-a claimant |s discharged for wilful misconduct, he {5 not entitled to unemployment
benefits, For behavior to constitute wilful misconduck, it must evidence (1) the
wanton and wilful disregard of the employer's Interest, (2) the deliberate violation of
rutes, (3) the disregard of standards of behaviar which an employer can rightfully
expect from his employee, or {4) negligence which manlifests culpablllty, wrengful
intent, evil design, or Intentlenal and substantial disregard for the employer's

http:/fwww. lexis.com/research/retrieve?_m=dac85a604e133220074028d49e600073b& br... 12/17/2014
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We shali address ourselves to the first Issue at this time, Section 509 of the Act, 43 P.5. & B29
provides that Board orders hecome final ten days after issuance. The Board apparently relies on
this [***4] sectlon to support its positlon that any time within the tzn days after the [¥94]
Issuance of an order, it may, with impunlty, change or vacate said order, Cur research has
unearthed twe unemployment compensatlon cases which would support that proposition. The
first, Sabie Unemployment Compensation Case, 187 Pa. Superior Ct. 177, 177 A. 2d 115 (1962),
presents a fact sitvation whereln one of the parties pstitioned for reconslderation withln the
tenday pericd. The Sable court then refers to a Boerd regulation which provides for such actlon.
We are of the oplnion that Sabfe, supra, is distingulshabte from the case at bar, because in the
case hefore us neither party sought reconslderatlon; the Board vacated Jts order on its own
motton.

Thare are, however, two legal principles which the Sabfe court relled upon In reaching its
dacislon which must be discussed here. The court In Sable, supra, cited Marcus Hook Borough
Schoof District v, Board for the Assessment and Revision of Taxes, 359 Pa, 60, A8 A, 2d 26
(1948), for the propos/tion that an administrative body {s permitted to correct errors on its own
motion, absent the intervention of a party. While [¥%*5] we agree with the principle as
espoused, we cannot abide by the proposition that the administrative body's power to do 50 Is
unllmited and unqualified. Marcus Hook, supra, does not stand for such an open-ended
propesltion,

In Marcus Hook, the Board In question and at least one of the parties was lahoring under the
misconception that the assessment figure in |ssue represented the evaluation of two prope
When |t became ctear that the second property was separately valued, the Board corrected its
valuaflon to reffect its valuation of the separate properties. While this actlen made a substantial
change In the final cutcome, it did not constitute a complete reversal of the substantive legal
lssues, rather [t corrected an obvious mechanical error.

5.

We flrmly belleve that HN2mo 1 administrative agency, on Its cwn motion, having provided the
proper notlce and [*95] explanation, may correct typegraphical, clerlcal and mechanical errors
obviated and suppaorted by the record. It may llkewise correct factual errors which are not in
dispute, and indeed even factual misconceptions, such as presented In Mercus Haok, supra. It
may net, however, absent a petitlen for reconsideration [***6] or the granting of the
oppartunity to be heard by way of oral argument or brief, reverse Itself on the substantive Issues
previously decided. On reconslderation, the party seeking the same bears the burden of proving
his position or that circumnstances have changed, See Milk Controf Commission of Pennsyfvania
v, United Retall Grocers Association, 361 Pa, 221, 64 A, 2d 81B (1949). When an agency
changes Its position on its own motlon, the partles must at least be given an oppartunity to be
heard by way of ora) argument or brief. If the circumstances Justify, and the Board deems It
nacessary, it could allow the introduction of additlonal evidence or 2 rehearing. See West Penn
Power Company v. Pennsylvania Pubile Utllity Commission, 174 Pa. Superior Ct. 123, 100 A. 2d
110 (1953).

This brings us to the second fegal principle in Sable, supra, which mandates our attention. The
Sahle court cltes Franke Unemployment Compensation Case, 166 Pa. Superlor Ct. 251, 70 A, 2d
461 (1950), for the proposition that :iw.ﬂv_dnmn_c_.w_ due process does not require more than
ane hearing, so long as the requlsite hearing is held befare the final order becarnes effective.
Once [**%68] [*#**7] again we agree with the general principle of law espoused. We
befieve, however, that two cther general principles of law are of equal welght and must be
consldered, Flrst, "™ ¥®an administrative agency is a creature of the State and has only those
powers and authority as have been granted to it by the Leglsiature, See Pa. Human Ralations
Commission v. Brucker, 93 Dauph. 8, 51 Pa. D. & C. 2d 369 (1970). We Interpret ¥ F3ection
509 of the Act, 43 P.S. § 829, which provides that an [*96] order of the Board becomas final
after ten days, to allaw for madification and reconsideration under clrcumstances such as we
have previously delineated above,

The second legal maxim which bears an the matter before us, is perhaps the only absolute
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general statement with regard to due process, 1.e., that which constitutes procedural due
process, or for that matter the denial thereof, depends on the nature and circumstances of the
matter at hand. Our search of Pennsylvania law leads us to conclude that the clrcumstances at
hend necessitate the use of procedural safeguards delineated above, We find persuasive support
n West Penri Powar, supra, whereln the court stated; "Agaln, under rudimentary [***8]
principles of due process and falr play the Commission cannot subsequently reverse a pravious
order without gitving notice to a utility and an epportunity to be heard. While the Commiss|on has
power to rescind or amend any order made by it . . ., the exercise of such function cannot
violate fupdamental principies of falmess or constitutional guarantees. . . , HNEFThe
requirement of due process of law In procedural matters applies equaily te proceedings before
administrative tribunals as well as judiclal bodies.” (Cltatlons omitted.) 174 Pa. Superior Ct. at
131, 100 A, 2d at 114, We find the princlple espoused In West Penn Power Company, supra, to
be applicable here. See also, Lang v. Pennsylvania Public Utllity Commission, 207 Pa. Superor
Ct, 312, 217 A. 2d 750 (1858); Department of Highways v. Pennsylvanta Public Utiity
Commission, 185 Pa. Superlor Ct, 418, 138 A, 2d 143 (1958}, We therefore conclude that the
Board was In error when |t vacated its order on its own motion, absent a petltion for
recensideratlon, or the granting of an opportunlty to the parties to be heard.

Before turning to the second issue In this case (l.e., the question of wilful misconduct), we

feei [***Q] constralned [*97] to address ourselves to the second supportive unemployment
case alluded to earler. In Johnson Unemployment Compensation Case, 201 Pa. Superor Ct,
488, 193 A, 2d 615 (1963), the court relying solely on Sable, supra, extended Its
pronouncements concerning the autharity of the Board to correct its own errors. In Johnson,
supra, the Board an its own motion, absent a petition for reconsideration and weil beyond the
ten-day perlod after lssuance of tts order, vacated its Initial order and reversed ltself. We note
that unlike Sable, supra, there was no request for reconsideration, nor did the action take place
In the guestlonable ten-day pertod. In light of cur protracted discussion above, we belleve that
we are compelled to express our "N Rdisapproval of the Johnson Unemployment Cass, supra,
and therefore do so.

Addressing the secand issue, Sectlon 402(e) of "¥FFthe Act, 43 P.S. § 802(e) provides that if & |
claimant Is discharged for wilful risconduct, he ts not entitied to unemployment benefits, :
Sectlon 402(e) does not define wilful misconduct; therefore, the courts have. For behavior to

constitute wiful misconduct, [t must evidence (1) the [***10] wanton and wliful disregard of

the empleyer's Interest, (2) the deliberate violatlon of rules, (3) the disregard of standards of

behavlor which an employer can rightfully expect from hls employe, or (4) negligence which

manifests culpebllity, wrongful Intent, evll destan, or intentional and substantlal dlsregard for the

employer's interests or the employee's dutles and [**¥169] cbligations. See Woodson v,

Unemployment Compensatlon Board of Review, 7 Pa, Commonweaith Ct, 526, 300 A. 2d 259

(1973).

We recognize that this question is ultimately one of faw, which this Court is capable of property
deciding. The legal conclusion, however, depends on our review of the facts as found by the
Board. The question presented is twofold: (1) do those facts constitute wilful [*98]
misconduct, and (Z) are the facts supported by the evidence? In light of our ruling in this case
that the Board cannot vacate its order on its own motion without giving the partles an
opportunity to be heard, we believe it would be inappropriate for us to rule on this question at
this time and the matter must be remanded to the Board.

In passing, however, we note that the burden is on the employerto [**%11] establish wilful
misconduct, and as the record presently stands, our careful review indicates that it dees not
support a concluslon of wilful misconduct,

In summary, we conclude that the Board cannat, on its own motlon, vacate ane of its arders
without glving the partles an opportunity to be heard by way of oral argument or the sybmisslon
of a supplemental brief, 1t Is also clear that if the Board deems It necessary, additlonal evidence
may be taken and a rehearing granted,

littpe/fwww lexis. com/research/retrisve? _m=dae85a604e1332200740e8d%e600073b&_br... 12/17/2014
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155 Po. Commw. 267, *; 625 A3d 112, **;
1993 Pa. Comew. LEXIS 2673, #**]

Review > Substanial Evidence

[HN1} The court’s seope of review ig limited o a
delermination of whether errors of law have been
commifted, constiitional violations have ocourred, or
whether the necessary findings of fact are supported by
substantial evidence. 2 Fa. Cons. Star. § 704,

Labor & Employment Law >  Disability &
Unenployment  Insurance > Upemplomment
Compensatlon >  Eligibility >  Involuntary
Unemployment

Warkers" Compensatfon & SSDU > Compensahilily >
{njuries > Willfud Misconduct

[HN2] An emiployer has the burden of demonsirating
willful misconduct for which a claiment has besn
terminated.

Laber & FEwmploymeni Law > Disabilily &
Unemployment  Insurance > Unempiayment
Compensation > Eligibility > Goed Cause

Workers' Comupensation & SSDI > Compensability >
Injuries > Willfud Misconduct

[HN3] Once an employer has met its burden to establish
willful misconduet, the burden then shifts to the claimant
to ghow good cange ag justification for the conduct
considered willful, Thus, while illness is a good cauge
defense to & charge of willful misconduct due 10
excessive absenieeiym, il iy incumbent upon the claimant
o establish that illness was iadeed the causs of her
absenteeism, which is an affirmative fact.

COUNSEL: Ronald 1. Andrykovitch, for petitioner,

Tisn ). Fanelli, Asst, Counsed, and Cliffary F, Blaze,
Beputy Chief Counsel, for respendent.

Linda I. Nelson, for intervenor Patricia Jenkins,

JUDGES: Doyle, Palladino and Friedman, 11, Friedman,
Judge, dissenting.

OPINION BY: DOYLE
OPINION

f*268] [**113] McKeesport Hospial (Employer)
appeals an order of the Unemployment Coempensation

Board of Review (Board) which affirmed the decisfon of
the referes grenting benefits under the Unemployment

Compensation u..imz_ (Law), Act of December 5, 1938,
Secund Ex Sess., P.L. (1937) 2897, as amended, 43 B.S,
4§ 751-914. 1

1 This matter was previousty considered by a
ponel of this Courl and an opinion, authorad by
Senior Jwdge Baty, and order was filed on
Augusi 19, 1992, The opinion conclided that a
remand was necessary in order o allow the Board
to consider Emplayers argument concerning
Section 401(d) of the Law, 43 £.S, § 801{d). The
Board filed e petition for reconsideration which
we granted by order of October 27, 1992, For the
reasons discussed in the apinjon that follews, we
again concluds that 2 remand 8 necessary,
althongh on a different basis. ,

[**+*2] [*269] Patriciz Jenlkins (Claiment) worked
for Bmployer as u purse when she was fired in June of
1991 for excessive absences, Claimeant filed a claim for
benefits which the Office of Employment Security denied
on the basis of willful misconduct, Claimant appesled to
the referee and a hearing was held. At the hearing,
Claimani lesiified that she had injured her back while at
waork in 1989 and as a result was unable to work for six
or seven mooths, during which time she collected
workmen's compensation  benefits.  Claimant also
testified that while she did indeed miss work on
mamercus ocoasions, she was ill on each and every day
she was absent from work., The referee concluded that
Claimant was not therefore ingligible for benefits hacause
of willful miscenduct tnder Section 402(e) of the Law,
43 P.5. § B02(e), and stated as follows:

The elaimant lestified chat the only
reason she wver reported off work was due
lo her persousl {liness. Thers was no procf
presented by employer that the clalmant's
absenteeism was dug to any reason other
that her persemal illness . . . . The
employer has the burden of proof in any
case of alleged willful misconduct and
this appeal case, that burden [*¥*3] has
not been nist.

Decision of Referse at 3.

Employer appealed this determination 1o the Board,
arguing that Claiment had been guilty of wiiliul
misconduct and slso contending that Claimant was

R s vt

Page 3

155 Pa. Commw, 267, ¥269; 625 A.2d 112, ¥*113;
1993 Pa. Commw. LEXIS 263, *+*3

ineligible for benefils by virtue of Seciion 401(d) of the
Law, 43 RS § 801(d), bécause Claimant was oot able
and available for suitable work. Section 401{d)} provides
in pertinent part:

Compensation shall be payable to any
wmploys who i3 or becomes snemployed,
and who —

(d)(1) Is sble to work and avuilable
_for sujtzble work - _ .

The Board affirmed en the hasls of the referee's decision
but failed (0 address Employer's argument based on
Section 401(d). [**114] Appeal to this Court followed.
a

2 [HN1} Our scape of review is limited to a
determination of whether errorg of law have beeq
committed, constitutional  viclations  have
occurred or whether the necessary findings of fact
are supported by substantial evidence. Section 704
of the Administrative Agency Law, 2 Pa.C.5 §
704.

[*270] Because we conclude [*¥*4] that the
referee misplaced the burden of proof, a2 remand is
necessary,

Tr is undisputed that [HN2} an employer has the
burden of demonstrating willful misconduet for which a
claimant has been terminated, Batley v. Unemployment
Compensation Review Board, 142 Pa.Commonweaith Ct.
204, 597 A2d 241 (1991), wnd, generally spezking,
excessive absences may conslitule willful miscanduct
See, eg., FPeitey v. Unemployment Compensation Hoard
of Review, 15 Pa.Commoawealth Ct. 157, 325 A.2d 642
{1874). In the instant case, i 1§ clear that Employer
zstablished that Claimant had been guilty of excessive
absences, apd thus, Employer established 4 prma facie
case of willful misconduct.

[FIN3] Once ean employer has met ifs burden,
however, the hurden then shiftg to the cluimant to shotw
good cause as justificalion for the conduct considered
willfal.  Mulgueen v Unemployment Compensation
Board of Review, 117 Pa.Commonwealth O, 517, 543
A2d 1286 (1988). Thus, while illness is 8 good cause
defense 1 & charge of willlul miscenduct due 10

excessive absentceism, see eg, [***5] Creen v.
Unegmployment Compensation Beard of Revew. 61
Pa Commonwealth Ct, 231, 433 A2d 587 (1981), it is
incumbent upon the claimant to cstablish that illness was
indeed the cause of her absenteeism, which is an
affirmative fact. See Barrett v. Otis Elevatror Co., 431
Pu, 446, 246 A.2d 668 (1958) (burden of proof may be
placed on party whe must prove existznce of fact rather
than on party wha must proye ifs nonexistence).

In the instant case, however, the referes, as noted
above, stated thai "there was no groof presented by the
cmpleyer that claimant's absentseism was due to any
reasnn other than her personal illness. This statement
makes 1t apparent thed, rather than assigning the burden of
proving good ceuse to Claimant, the referee assigned the
burden of disproving the good cause defense raised by
Claimant to [*271] Empleyer. This constitutes an error
of law and necessitates & remand to the Beard for a
determination in aceordance with the proper burdens of
proof.

Prior to relinguishing jurisdiction ever this matier,
however, we will, in the interest of judicial economy,
address [***4] Employer's contention concerning
Section 401{d) of the Law, 43 P.5. § 80!/(d). Employer
argues thar, if Claimant's abssaces were caused by
{llness, she was not able and available for suitable work
ang was not therefore eligibls for compensation.

This assertion is based upon a misunderstanding of
Section 4{1{d) which concerns availability for work
follawing termination; in other words, "absences"
(meaning a claimant's unavaiiability for work because of
illness) dwring weeks for which benefits are claimed,
Frey v. Unemployment Compensation Board of Review,
69 Pa.Commonwealth Ct, 405, 451 A.2d 563 (1982). All
of the evidence of Claimant's illness presented before the
referes Telated to the iliness of Claimant prior ro her
teymination. Thers was na showing that Claimant was
unevailable for work due w iliness following her
termination, and  therefore  Sectiom  401(d)(1) is
campletely inapplicable to the preseni case.

Accordingly, the order of the Board is vacated and
this matter & remanded o the Board for 4 dstennination
of whether Claimant met her burden of showing good
cause for her excessive absences.

ORDER
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31 Pa. Comuw. 512, *; 377 A.2d 206, **;
1577 Pa. Commw. LEXIS 1013, »#+

Lubor & Employment Law > Disability & Unemploy-
nrend fustrance > Unemployment Compensation >
Coverage & Definirions

Labor & Fmpleyment Law > Divability & Unenploy-
nient Insurance > Unemplayment Conpensation > Re-
view

[HN2] A single act of miscanduet, including absentee-
ism, if sulfivienily serious, will justify a denial of bene~
fits,

COUNSEL: Bernard A. Podeasy, with him James D.
Morris, for petitioner,

Susan Shinkman, Assistant Attorney General, with her
Syenay Revben, Assistant Attomey General, and Robert
P, Kane, Attorney Ganeral, for respondent,

JUDGES: Judges Crumatish, Jr., Kramer and Blatt, sit-
ting as 4 panel of three. Judge Kramer did not partici-
pate in the decision. Opinion by Judge Blaw. Judgs
Krawer did pot participaie in the decision n this case.
Sez Pa. R.AP. 3102(d).

OPINION BY; BLATT

OPINION

[*5§33]  [*%206] This is an appeal by Henry
Powell (Powell) from an order of the Unemployment
Compensalion Board [*514] of Review (Board) dated
Angust 5, 1976, which affirmed a referee's determination
that Powell had been properly discharged for willfl
misconduct and was, therefore, ineligible for benefits
under Section 402(e) of the Unemployment Compensa-
tion Law, Act of December 3, 1936, Second Ex. Sess.,
P, 2897 (1937), @y amendad, 41 1.5 § 80212),

Prior 1o his discharge on December 26, 1976, Powell
. was employed by Milkandn [**+2]  Security and bad
heen employed by them for a cenfinuons period of seven
months. Powell was paid at the rate of § 2.10 per hour.
He was discharged becauss he failed to report to his em-
ployer thal ha would be vosble (o work on the 26th of
December because of iilness. Powell testified before
[#%207] the referee thas hs had attempted fo contact
feilow employees on duty approximarely one half hour
hefore he was to begln work, but that the smployses
wers not present on the job. Fowell indicated thal one
of his fellow emplayees did reach him at approximately
7:15 on the morning of December 26, and that his wifs
informed the employee that Poweil was ill and would nol
report for werk on that particular day.

‘We believe that it i3 essential ta discuss the nature of
the job which Pawell performed for his employer for we
feel this is significant te the determination of this partic-
ular appeal.

Mr. Powell worked with Milkanin Security at the
tocal airport  His job was Lo screen the boarding pas-
sengers. The uncontroveried {esiimony of the employer
Indicated that Powell's job was an essential ope to the
mavemeni of the pussengers boarding the ajrplanes under
F.AA. rulings and regulations. [*¥*37 In addirion to
diseussing the importance of Powell's job, the employer
indicated that Powell knew that he had o contact his
employer st the employer's place of business or at his
home if he wented to leave the job  [*515] she for any
reason. The smployer indicated that Powell, on previ-
ous ogcasiony, had contavied him either ar work or af
home by telephone and that Powell had then received
permission to leave hia post for & short period of time.

The record clearly shows that Poweli's job was cru-
cial for the orderly fransition of passengers onta waiting
airplanes. Further, Powell had reached his employer on
varfous occasions by telephone to ask about leaving his
post. The record alse reveals that this was the first oc-
casion on which Powell was absent from work without
prior notification ta the employer.

The Board's adjudication concluded thar Powell was
guily of willful miscenduct by reason of his unexcused
absence of December 26, 1976, [HN1] On numerous
acecasions this Covrt bas defined "willfal misconduct” as
the willful disregard of the employer's interests, a delib-
erate viclation of the employer's rules, a disregard of the
standards of behavior which the employer has the [***4]
right to expect of his employees, or negligence which
manifests calpability, wrongful iptent, or evit design
which shews an intentional and substangial disregard of
the employes's interests or the amployes's duties and
obligations 1o the e¢employer. Thompsen v. Unemplop-
ment Compensation Board of Review, 28 1'a. Comman-
wealth Ct, 591, 358 A4.2d 1386 (1977).

We are cognizant of Powell's fine work record dur-
ing his seven month period of employment with Milkao-
in Security. [ITN2] However, a single act of miscon.
duct, including absenteeism, If sufficiently serious, will
jusiify a denial of benefits. Beville v. Unemployment
Compensation Board of Review, 15 Pa. Commonwealih
Cu 371, 373, 327 A2d 197, 198 (1974). in the instent
case, Powell was well aware of the necessity to contact
his erployer to receive permission to leave his place of
emplaymeal. Pawell's prior course of conduet [¥516]
in conlacting his emnployer is an indication thai he was
well aware of the seasitivity of his job, and he knew that
withow his presence the passengers could not legally
beard their aircraft. It was defipilely bis responsibility
10 assist in the screening of these passengers.

While the testimony [***3] does nat establish a
specific rule regarding the reporting of absences, the
continuing course of conduct of the parties clearly re-
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31 Pa. Commw. 512, %; 377 A.2d 206, **,
1977 Pa. Commw. LEXIS 1015, ¥**

veals the practice that was to be fallowed. Here, Powell
failed to porify his employer, and we find 1hat the failure
to notify his employer of his impending absence was a
material breach of his responsibilities. It was n negli-
genl act of omission which exhibited n intentienal dis-
regard of the employer's interests and of the employee's
duties and abligarions to the emaplayer.

We are in accord with the Board's finding that Pow-
ell's faflure to notify the employer of his intention not to
report ta work was willfi} misconduct as envisioned un-

der the Act and, therefore, renders Powell ineligible for
unemiployment compensation benefits.

Judge Kramer did not participate in ihe decision in
this case, See Pa. RA.P. 3102(d).

{*#208] Order

And Now, this 7th day of September, 1977, the or-
der of the Unemployment Compensation Board of Re-
view denying benefils to Henry Powell is herehy af-
firmed.
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167 Pa. Comanw, 184, *; 647 A 2d 675, +%;
1994 Pa. Commw, LEXIS 4986, *+*)

Administrative Law > Judicial Review > Standards of
Revlew > Substantial Evidence

(HN2] The court's scope of review is to determine
whether there is a violation of constinations! rights, an
error of law is committed, or whether substantial
svidence supports the necessary findings of fact, 2 F.5, §
704.

Admipistrative Law > Agency Rulemaking > Formal

Rulemaking

|HN3] The Adminisireiive Apency Law, 43 P.35. § 203(a)
provides for the appoinunent of only three members o
the board, and no action of the board is valid without ihe
conciurence of at least two members, 47 P.5, § 763(a).

Administrative Law > Judiclal Review > Standards of
Review > Substantial Fvidence

[HN4] Substantial evidence is such relevant evidence,
which & reasonable mind will accept as adequate to
suppost & conclusion,

Adminisirative Law > Ageacy Adjudicailon > Review of

Tnitial Decisions

{HNS] The board is the uliimare fact finder in
unemployment compenssiion cases. It is within the
board’s power to dssess the credipility of the testimony

. presented and ta resolve evidentiary conflicts.

Toris » Negligence > Dty > Afficmarive Duty to Act >
Failure to Aet

[HN6] Willful misconduct includes conduet  that
sepresents & wanton and  willfui disregard of =n
employer's interest, & deliberate viclation of miles, a
disregard of standards of behavior which the employer
can rightfiully expect from its employees, or negligence
which manitests culpability, wrongful intens, evil design
ar intenticnal and substantial disregard far the employer's
interests o the employee’s duties and obligations,
‘Whether a claiment's conducl rises to the level of willful
misconduct {5 8 question of law subject to the court's
Teview.

Labor & FEmployment Law > Disability &
Lnemploymeni  Insurance > Unemployment
Compensation > Eligibility > Ceneral Overview

{HN7] Justifiable and properly reported excessive
absenieelsm does not disqualily a claimant from

receiving compensation, despite repeated wammings.

Labor & Emplopment Law > Disabillyy &
Unemplayment  Insurance > Unemploymeni
Compensation > Eligtbility > Good Cause

{IINB] lilness is a good cause defense to a charge of
willful misconduct due to excessive absenteeism.

COUNSEL: Vincent F. Preste for petitioner.

Christing M, Tarantell, Assistant Counsel, and Clifford
F. Blaze, Deputy Chief Caunsel, for respondent.

JUDGES: BEFORE: HONORARILE BERNARD L.
McGINLEY, Judge, HONQRABLE SANDRA
SCHULTZ NMEWMAN, Judge, HONCRABLE
CHARIES A, LORD, Senior Judge

OPINION BY: SANDRA SCHULTZ NEWMAN
OPINION
[*186] [**676] OTINION
BY JUDGE NEWMAN

Richard A. Sprague (Employer) appeals from an
order of the Unemployment Compensetion Board of
Review {Board) which reversed a referee's denial of
benefits ic Morma G. Alba (Claimant). We aftirm.

Cleimant was empleyed as a laundry worker for
appreximetely ten months when Employer terminated her
employment due to excessive absenteeism. Afier her
discharge, Claimant filed a claim for benefits that the
Buresu of Unemployment Compensation Benefits and
Allowinces (Burgau) granted, The Bureau defermined
that Claimant was not jnsligible for benefits under
Section 402(¢) of the Unernployment Compensation Law
(Law} ! hecanse Claimant's actions [*187] did not rise
to the level of willful misconduct, Employer appealed to
a yeferes who reversed. Claimant then appzaled to the
Board.

1 [iINT] Act of December 5, 1936, Second Ex.
Sess., P.L. (1937) 2897, as amended, 43 P.5 §
86:2(e), which provides thal an eniploye shafl be
inetigible for compensarion in aoy week in which
his unemployment is due to hiz discharge or
temporary suspension from -werk for willful
misconduet connected with his work,
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167 Pa. Comnrw. 184, *188; 647 A.2d 675, **677;
1994 Pa. Commw. LEXIS 496, ***4

2 On December 17, 1993, Claimant intervenesd
in this malter.

[¥#¥#3] On appeal to s courl, ¢he issues presented
are: (1) whether the Board denied Erployer due process
of the faw {*189] when it rendered its initial decision
before he submiitted his brief, (2} whether substantial
evidence exists in the record fo support the Doard's
finding that Employer did oot wam Claimant that her
continued absentecism would result in termination, and
the Board's finding that Claiment called off work on May
24, 1993 due to ilness; and (3) whether the Board erred
in concluding that Claiment's ‘sctions did not constitute
willful misconduct as a matter of lew. 3

3 [HN?] Our scope of review is limited-to
determining whether constiturional rights were
violated, an error of law was commilted, or
whether necessary findings of fact are supported
by substential evidence. Section 704 of the
Admimisirative Agency Law, 2 Fa. C.8. § 704,

[**678] With respect to the first issue, Emplover
asserts that the Board violated his due process rights
when it first considered and decided this case after
Claiment fited her brief, but before [*¥*6] the Bourd
advised Employer of the disposition of bis request for
oral arpument and before be filed a brief. In ihis regard,
we note that Employer is correct that anr eourt previausiy
addressed  this issue in Sacks v, Unempioyment
Compensation Board of Review. 59 Pa. Commonwealth
Ct. 208, 429 A.2d 136 (1981),

In Sacks, we concluded that a claimant had been
denied due process of the law when the Board issued its
adjudication withont notifying him that his request for
oral argument had been denied and without allowing him
time to fike & weitten briet, As such, this coust remanded
the matter to the Board fo permil the claimant to file a
brief and 10 enable the Board to reconsider iis decision in
tpht of the claimant's written ariziooent,

In the present appeal, we conclude that had the
Board issued jis initial decision withour granting
reconsideration, Empleyer's ripht 1o due process would
have been violaled, However, we nole thal ufier the
Board reached its first decision without the benafit of
Ewployer's brief, the Board vacated ithal decision,
reopencd the case and allowed Employer 1o submit a
brief. Thersafier, wpon consideration of [***7] both
parties' briefs, the Board rendersd ts second decision in

the malter,

[*190] L is Employer's position, however, that the
Board, in reconsidering this case afier Bmployer filed hig
brief, did not curé the due process violation. Specifically,
Employer takes issue with the fact the case was
reconsidered by the same Board members who previously
considered {he matler. 4 Bmployer alsc asscrs that
hecause the Board on reconsideration reached the same
result ag 3 did in 148 prior decision, the Board's ultimate
conclusions ore suspect,

4 Chairman Thomas Simon and Member
Franeis Bonner rendered both decisions.

Contrary to Employer's sssertions, we do not believe
that onee the Bourd improperly considered and decided
this case on Clajmant's brief “alone, & bios snd
predisposition were created in Claiment's favor,
Mareover, the fact that the decisicn after reconsideration
wes made by the same Board members does not render

that decision incursbly defective.

We have reviewed the entire record in this case and
have found nothing [***B] to indicate that the Board
acted improperly in its reconsideration of this marter,
Also, as noted by the Board's counsel, practical problerns
existed which prevenied reconsiderulion by & panel
comprised of different members. [HN3} Seciion 203(a) of
the Law provides for the appointment of only three
members to the Board, and no action of the Board iy valid
without the concurrence of at least two members. 43 £.5.
§ 783{a). Since (he death of Tale Groman during the
summer of 1993, Cheairman Simen and Member Bonner
heve comprised the entire panol of the Board. 5 As such,
there were no cther members from which en altermative
panel could have been selected. Accordingly, we
conclude that the Board did not violate Empleyer's due
process rights.

5 Although the Govemor has nomineted
Anthony J. May o 811 the vacancy, the Senale has
not vet confirmed the nomination.

With respect to the second issue, Employer
challenges two of the Board's findings of fact,
Specifically, Employer challenges whether substantial
eyidence exles in (he [***9] record o support the
Board's finding that Emplayer did not warn Claimant that
ber continued absenteeism would result in tenmination
(finding of facl po, 10}, and the Board's finding [*191}
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167 Pa. Comrow. 184, *191; 647 A2d 675, ¥*678;
1994 Pa. Commw. LEXIS 406, *+*9

that Claimant called off work on May 24, 1993 due to
Ulness (flnding of fact no. 12), [HN4] This cowt has
defined substantial evidence as such relevant evidence
which a reasonable mind would accepd as adequale (o
support a conclusion. Mormak v.  Unemployment
Compensation Board of Review, 135 Pa. Commonwealth
Cr. 232, 578 A.2d 1383 (19900,

In support of his argument that the record does not
contain substantizl evidence to suppart the Board's
finding that Employer did not warn Claimant, Employer
cites the testimony of his house manager that he
ceutioned Claimant on May 10, 1993, that "I [**679]
can't have this [refernng to her continued absences)."
Naotes of Testimony of July 7, 1993 at 11. [HN5) The law
is well geflled, however, that the Board is the ultimate
fact finder in unemployment compensation ceses. Refce
v. Unempioyment Compensation Board of Review, 134
Pa, Commonwealth Cl. 360, 578 A.2d4 624 (1990}, As
sucly, it is within the [***10] Board's power to assess the
credibility of the testimony presented and to resolve
evidentiary conflicts. Hercoles, Inc. v Lizemployment
Compensarion Board of Review, 140 Fa. Commonwealth

Cr. 77, 604 A.2d 1159 (1992).

In the jnstand case, the Board found Claimant's
{estimony to be credible and resolved evidentiary
conflicts in her favor, In resolving conflicts in teptimony
in Clajmant's favos, the Board rejected the testimany of
Employer's witness, As such, the testimony of Employer's
house maneger that he wamed Claimant that her
continued absenteeism would result in dismissal is of no
moment. Moreover, our review aof the record reveals that
Cleimant testified that she was not wamned thal her job
was in jeopardy. N.T. al 16-17, 26, Accordingly, we
conchude that substantial evidence exists to support the
Board's finding.

Next, in wrging this coust to conclude that the record
does not contain substantial evidence to support the
Board's finding that Claimant catled off work because of
iilness, Employer agserls that (he Board ¢rmed in reversing
the credibility determinalions of Lhe referse. Employar
comrestly acknowledges that the Board is [**¥11] the
ultimate  fact finder in  unemployment [¥1592]
compensation cases. However, relying upon Treon w
Unemployment Compensation Board of Review, 499 Pa,
455, 453 A.2d 960 {1952), Employer maintains that the
Board erred in failing to provide o explanation for
making credibility detenminations contraty to thase of the

referee.

Tu response to Employer's argument, we note that
this court expressly rejected the applicability of the Freon
holding fo cases, such as ihe one before us, where botk
sides prosonted evidence, Carter v, Unemployment
Compensation Board of Review, 157 Pa. Commanwealth
Cr. 133, 628 A2d4 212 (1993). Moreover, contrary to
Employer's assertion, our review of the Bosrd's decision
reveals that the Board adequately explained why it made
credibility  determipations i Claimant's  favor.
Specifically, the Board noted:

the Referee digmissed cleiment's
testimony regarding her illness as
‘self-serving’ and not credible. The
referee’s decision 23 fo  claimant's
credibility appears to be based on the
theory that any person with a medical
problem must inform histher emplayer of
the problem and [*¥*12] of the pessibility
that an absence could occur at some
unknown date in the funure. Claimant
worked for eight months prior to the first
incidence of calling out sick. Through
March 1993, claimant had established a
perfect attendence record. To suggest that
& clolment be required o0 give the
employer notice of some future illness is
unrsasonable and unworkable, and cannot
be required under the law. The Board
cannot afribute a ‘megative light' om
claimnnt's credibilily for this reason.

Board's Decision at 3-4. Accordingly, we conclude that
Employer's argnment lacks merit,

Lagt, Employer asseris that the Board ecred in
conciuding that Claimant's absenteeism did nat constitte
willfid misconduct. [HNG] Although the Law does not
expressly define the term, this court hag interpreted
willful misconduct to include conduct thal represents a
wanton and willful disregard of an employers interest, a
deliberate violation of rules, a disregard of stendards of
behavior which the employer can rightfully expeet from
its employees, or negligence which [*193] manifests
culpability, wrongful intent, evil design or intentional and
substantial disregard for the emplayers interests or the
employee's duties and [*¥*13] abligations. Mesopalitan
EBdison Co. v. Unemployment Compensarien Bpard of
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43 Pa. Commw. 231,

Page 2
;401 A2d 1383, %,

1579 Pa, Comrw, LEXIS 1643, ***|

Compensation > Blgibility = Involuntary
Linemplopment .

[HN1T Absentecism by itaelf does not constitute willful
miscanduet for purposes of refising unemployinent
compensarion benefits, An employer may be justified in
discharging sn empioyee for excesaive absenfecism;
howaver, unlesa the absences sre unjustified or not
properly reperted eccording 1o the employer's rules, the
employee's absentesism does not amount to a disregard
of the siandards of behavior an employer has the Tight (o
expeet of an employee.

Admintstrative Law > Judiciof Review > Standards of
Review > Arbitrary & Capricious Revlew

Labor & Employmeni Law > Disabilily &
Unemploymemi Insurance > Unemployment
Compensation > Review

Workers” Comp i1 & SSDI = (i
Injuries > Normal Exertlon

{1IN2] The Unemployment Compensation Review Board
is the ultimate factfinder and, absent a capricicua
disregard of the evidence, the court must sustain the
findings of the board.

billyy >

Uy

COUNSEL: Jeffrey Ivan Pasek, with him Cafen,
Shapiro, Polisher, Shiekman & Cohen, for appellant,

Charles G, Hasson, Assistami Attorney General, with him
(Farald Gornish, Attorney General, lor appelloe.

Andrew F. Erba, for intervenor.

JUDGES: Tdges Wilkinson, Jr., Mencer and DiSalle,
sitting as a panel of thrze. Opinien by Judge Mencer.

OPINION BY: MENCER

OPINION

(*232] [**1384] Woelded Tube Company of
America (Welded Tube) has appesled an order of the
Unemployment Compensation Board of Review (Bonrd)
granting benefits o Luwrence Jetisr (claimani). We
affirm.

On the evening of March 9, 1977, cluimant injured
his back while taking a shower. [**1385] The next day,
claimant, ingtead of reporting 1o work a3 scheduled,
sought and received medical atlention for his injury, Itis
undispuied thar, on March 10, 1977, because of the pain

and medication, claimant failed to notify Welded Tube
{*233] of his abgence. Claimanr, hawever, tastified thaf,
on March 11, 1977, his wife called Welded Tube,
informed fhem [***2) of her hushand's secident, and
requegted that Welded Tube forward the appropriste
insurance forms to ber bushand. Because of the everity
of ¢laimant's injury, he did not repert te work until April
19, 1977, Although claimant had a doclor's excuse {or
his exiended absence, claiment was refized admillance to
the piant,

The Burzau of Empleyment Security denied
claimant’s application for benefils on the basis (hat
claimant's absenteelsm without proper notice constituted
willful misconduct pursnant to Section 402(e) of the
Unemployment  Compensation  Law  (Act), Act of
December 5, 1936, Second Ex. Sess, P.L. {1937} 2897,
as amended, 43 P.5. § 802(g). Upon claimanr's appeal,
the referee, finding that claimant had given proper notice
of his ebsence 1¢ Welded Tube, reversed the Buresu and
was affirmed by the Board. Welded Tube’s appeal to this
Count followed.

Welded Tube arpues that an employer's requirement
aof & reliable work fores dictates thai, when an employes
with g record of excessive bur excused absences has been
werned concerning such sbsences and yet continues to be
abgeat from work, even for gecd cause, his actions
smiount to willful misconduet under Secliom 402{¢) of
[#%#3] the Act. ! It bes long been seilled, [*334)
however, that [HN1] absentezism by itself does not
constifute  wilfiJ miscondnct, See Wittams v
Lnamplayment Compensarion Board of Review, 32 Pa,
Coimmonwezlth Ct. 641, 380 A2d 532 (1977);
Unemplayment Compensation Board of Review v. Blouse,
23 Pa, Commonwenlth Ct. 66, 350 A.2d 220 (1976}, An
employer may be justified in dischorging an employee for
excessive absentesism; however, unless the absences are
wnjustified or not properly reported according 1o the
employer's rules, the employee's absemeeism does not
amount 1¢ a disregard of the standerds of behavior an
employer hay the right (o expect of an employes. Sees
Beaverson v Unemployment Compensation Board of
Repiew, 34 Pa. Commanwealth Ct. 125, 392 A.2d J277
(1978},  Blouse, supra; Flynn  Unemployment
Compensation Case, 174 Pa. Superior Ct, 71, 38 A.2d
490 (1553},

1 Welded Tube presented documentary evidence
in supparl of ils contenfions thai claimant had
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been excessively absont, i some insiences
without good cause, inchuding a copy of a
waming given 10 clsimant, Claimani's counsel
objected re these documents as hearsay. Since
ihere was no showing that the documenis
gualified as business records, under our holding in
Waiker v, Unemployment Compensation Board of
Review, 27 Pa. Commonwealth Ct, 522, 367 A 2d
366 (1976}, they are not competent evidence
which would support a finding of the Board.
Claimant's own testimony, however, does indicate
that he had an vnusnally high number of abzences,
albeit due to sickness or injury.

[***4] Welded Tube next contends that the Board
erred in finding that claimant had given notice according
io its rules and assers thal sny nolice given was
insufficient. Both Edward Levin, the employer's
representative, and claimant testified that Welded Tube
required natice of en employee’s absence only if he was
0 be absent roore than three days. Thus, an employee
could be ahsent up to thres days without giving notice to
Welded Tube and not violate his employer's rule.
Conflicting  testimony wea presented on  claimoat's
compliance with this mle. Claimant and his wife testified
thet she called Welded Tube on March 11, 1977, o
days after the nccident and gave notice of claimant's
injury. Levin lestified that claimant's wife called on
March 14, 1977 and simply requested company insurance
forns, without indicaling that clalronol Lad been injured,
Since claimant had been recently absent from work with
& worlrelated back injury, Levin interpreled this request
as relating to the past injury. e firther {estified ihat it
was not until March 16, 1977 [*235] that claimant’s
wife called {[**1386] Welded Tube and reported
claimant's accident. [HN2] The Beard, as the ullimate
factfinder,  [***5]  Cardner v Unempioyment
Componsarion Board of Review, 29 Pa. Commonwealth
Ct. 548, 372 A.24 38 (1877), resclved this conflict in
faver of claimant, 2 and, absent a capricious disregard of
the evidence, which we do oot find, we must sustain the
findings of the Board. See Blouse, supra,

2 In making its finding, the Boerd, apparently ag
the resull of a ¢ypographical emor, erroneously
found that claimant's wife called Welded Tube on
March 6, 1977, duee days before claimeni was
injured. It is apparent, however, that the Board
intended March 11, 1977 as the date of notice, for

the essence of its fnding was that claimant had
complisd with Welded Tubs's notice requitement
and March 1i, 1977 was the only dale testified to
that would support such & tinding,

With regard to the sufficiency of claimant’s notice,
Welded Tube argues that, if the Board was correct
conceming the date claimant's wife called, the notice
given was insufficient because she failed to provide
adequate information as (o the natwe [***6] of
claimant's injury or the expected duration of his absence,
Welded Tube, however, presented no evidence that such
information was reguired under its absenteeism policy
and therefore the Board did net err in finding ¢laimant's
notice to Welded Tube was sufficient. See Blouse, supra.
Cf. Bafaschak v. Unemployment Compensarion Board of
Review, 3% Pa. Commoenwealth Ct, 313, 385 4.24 638
(1878) (for a findieg of willful misconduct, it is
incumbent upon the employer, as the party with the
burden of proof, to produce evidence to establish an
infraction of his mles),

Welded Tube alsc argues that, even if claimant's
notice on March 13, 1977 was in all respects proper,
claimant's alleged history of unexcused absences, coupled
with seversl wamings, fustifies o finding of willful
miseonduct. Claimant testiffed, however, that [*238] his
past absences were excused, and the Board specifically
found that claimant had properly reported all his past
abseaces. Althongh Welded Tube presented confiicting
evidence, see note 1, supra, we cannot find, particilarly
in light of the hearsuy pature of the majarity of Welded
Tube's svidencs, that the Board capricionsly disrepardad
competent [***7] evidence in reaching its couclusion.

Finally, Welded Tube contends the Buard erred in
finding clafmant had nol received notice of his discharge
while he was absent due to the accident, Since claimant
himself acknowledged that he had besn nolified by at
least March 30, 1977, the Board's finding 1o the contrary
wes clearly m error. We fail lc see, however, how this
alters the Board's decision. Thus ws enter the fellowiag

Order

And Now, this &th day of [une, 1979, the order of the
Unemployment Compensation Board of Review, dated
March 3G, 1978, granting Lawrence Jetter unemployment
compensation benefits, is hereby effirmed.
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the UC Service Center listed on your determination. You may also file the appeal by fax or mail by completing Section I below and returning this
form in accordance with the appeal instructions on the notice of determination.
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INFORMATION ABOUT THIS FORM AND THE APPEAL PROCESS
What is the purpose of this form?

This is an appeal form. If you decide to appeal, please read your UC Service Center determination for information
on where to file your appeal. You may complete this form online at www.uc.pa.gov/appeals. Follow the instructions
to file the appeal by clicking the UC Service Center noted on your determination to complete an online UC-46B, Petition for
Appeal. If you wish to file by fax or mail, you may use this form to appeal the enclosed notice of determination. If you file an
appeal, a copy of the completed form will be sent to all parties.

Do I qualify to file an appeal?

If you are the claimant, you may appeal if the determination denies UC benefits and you think you should be eligible for
benefits. If you are the employer, you may appeal if the determination grants benefits and you think the claimant should
be ineligible or eligible for fewer benefits. You must indicate your reason for filing an appeal.

What do I do if I have questions?

Do not use this form to ask questions about the enclosed determination or UC benefits. This form should be
used only to file an appeal. If you have any questions about UC, call the UC Service Center listed on the determination.
If you would like to ask a question before you decide whether to appeal, call promptly because an appeal must be filed
within 15 days after the determination is issued.

What happens if I file an appeal?

After your appeal is received and processed, the front of this form will be completed and returned to you as notification
that it has been processed. You may also receive a copy of this appeal if the aggrieved party has filed an appeal.

If an appeal is filed, a UC referee will conduct a hearing where the parties and their witnesses can give testimony under
oath. The parties may arrange for witnesses with firsthand knowledge of the facts to participate in the hearing. Firsthand
knowledge refers to something which the witness actually saw or heard, as distinguished from something learned from
some other person or source. Information learned secondhand might not, depending on the circumstances, be considered
at the hearing.

If the hearing concerns the claimant’s separation from employment, and the claimant quit his or her job, the claimant
will be ineligible for benefits unless the claimant proves that there was a necessitous and compelling reason to voluntarily
leave work. If the employer discharged the claimant, the claimant’s separation will not be disqualifying unless the
employer proves that the claimant was dismissed for willful misconduct or the claimant’s unemployment is his or her
fault.

At the hearing, the referee will try to obtain testimony about all of the facts relevant to the appeal. The referee will issue
a decision after the hearing and mail a copy to the parties.

May I have legal representation?

Whether you are the claimant or the employer, you may file your own appeal and represent yourself throughout the
appeal process, or you may have an attorney or any other advocate represent you. If you are the claimant and you
qualify, free legal assistance may be available from the legal services organization serving your area, your local bar
association, or a law school clinic.

Should I file claims while an appeal is pending?

Yes. If the employer appeals a determination granting you benefits, you can receive benefits while the appeal is pending.
If you appeal a determination denying benefits and the appeal is decided in your favor, only benefits for weeks that
you claimed while the appeal was pending can be paid. Therefore, if you remain partially or fully unemployed while an
appeal concerning your eligibility is pending, contin file claims for benefits. UC Claims can be filed by calling
Pennsylvania Teleclaims System (PAT) or by Internet at www.uc.pa.gov. Your UC Service Center can assist you if you
are unable to file.

Auxiliary aids and services are available upon request to individuals with disabilities.
Equal Opportunity Employer/Program
UC-46B REV 04-14 (Page 2)
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UNEMPLOYMENT
COMPENSATION
APPEALS INFORMATION

This pamphlet was prepared to help you understand the appeal process. It is designed for
informational purposes only and should not be considered a statement of the Law.

GENERAL INFORMATION

This pamphlet gives claimants and employers important information about filing an unemployment compensation
appeal. The pamphlet also contains important information for claimants concerning the need to continue to file
biweekly claims while awaiting a decision. If you are a claimant, knowing the correct claims filing procedures will
enable you to protect your right to benefits pending the outcome of the appeal.

Under Article V of the Pennsylvania Unemployment Compensation Law, the Department of Labor & Industry must
examine promptly each application for benefits and determine whether the application is valid. In order to ensure
that every individual is given an opportunity for a fair hearing, the law also provides for an appeal process to allow

interested parties to object to an unemployment compensation determination or decision.

REPRESENTATION

Whether you are the claimant or the employer, you
may file your own appeal to a UC referee or the UC
Board of Review and represent yourself before the
referee or the board, or you may have an attorney
or any other advocate represent you. If you are a
claimant and you qualify, free legal assistance may
be available from the legal services organization
serving your area, your local bar association or a
law school clinic.

APPEALS TO THE UNEMPLOYMENT
COMPENSATION REFEREE

When the UC Service Center (UCSC) has decided
whether an employee who has filed a disputed
claim will receive Unemployment Compensation
(UC) benefits, it notifies both parties in the case,
the employee (claimant) and the employer, of its
determination.

If you disagree with the determination of the
UCSC, you may appeal within 15 days from the
date the ruling is mailed to you. Instructions for
filing an appeal are included with the de-
termination. If the 15™ day of an appeal period
falls on a day on which the UCSC is closed, the
appeal period is extended to the next working
day. Following a hearing, the UC referee will
issue a new decision.

CLAIMS INVOLVED IN APPEAL

Claimant Appeals

If you are a claimant appealing an ineligible
determination, the benefit weeks involved will be
paid only if the decision is reversed. If you are
eligible for benefits but appealing for a higher
weekly benefit rate, the benefit weeks will be paid
at the current rate. If the appeal is decided in your
favor, you will be issued supplemental benefits for
the difference between the two rates.

Continued Filing of Claims - IMPORTANT

If you are a claimant who is still totally or partially
unemployed, continue to file your claims for
benefits. If you have an application for benefits (AB)
date that is effective on or after January 1, 2012,
you must also be registered for employment search
services with Pennsylvania CareerLink® system
within 30 days after you have filed your application
for UC benefits and continue to conduct your
active work searches as required. If you appeal a
determination or a decision denying benefits and
the appeal is decided in your favor, only benefits
for weeks that you claimed while the appeal was
pending can be paid. However, failure to register
with a CareerLink® timely or seek work as instructed
may result in your being determined ineligible for
benefits for that week(s). You must continue to file
your biweekly claims as instructed by the UCSC.
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The fact that your case is under appeal does not
change your responsibility to continue to file your
biweekly claims for benéfits.

Employer Appeals

If you are a claimant and your employer is
appealing a determination that made you eligible
for benefits, you will continue to be paid your
benefits while the appeal is in progress. If the eligible
determination is reversed, you will be expected to
repay the money you received if it is determined
that you were overpaid benefits through your
own fault. Interest is assessed on the overpayment
principal until it is repaid.

If the overpayment is determined to be a non-fault
recoupable, the total of the overpaid benefits will
be deducted from any future benéefits you receive.

Periodic letters are sent to claimants having non-
fault overpayments to remind them of the offset
from future benefits and to provide them with
the opportunity to make voluntary repayment. If
it is determined to be a non-fault, nonrecoupable
overpayment, the overpayment will not be deducted
from your future benefits.

THE UC REFEREE

Your appeal will be assigned a number and
forwarded to a UC referee (referee). The referee
is a person knowledgeable in UC matters who
will take sworn testimony regarding the issue(s)
pertinent to your claim for benefits.

The referee will send you a Notice of Hearing
(Notice). This Notice will give you, and the other
interested parties involved, the time and place of
the hearing and the issues and parties involved.
A list and explanation of UC eligibility issues will be
included with the Notice.

When referring to the claim appeal, use the
assigned appeal number and the claimant's name

and social security number.

Withdrawal of Appeal

You may ask to have your appeal withdrawn any
time before a decision is issued by the referee. If
you wish to withdraw your appeal, you must submit
a written request for withdrawal to the referee's
office responsible for the hearing.

THE HEARING BEFORE A UC REFEREE

Purpose of the Hearing

The purpose of the hearing, and the duty of the
referee, is to gather all facts relating to the case.
After getting all the facts on the record, the referee
must then apply the appropriate laws, rules,
procedures, and precedents in order to make a
proper decision. The referee has no special or
personal interest in the outcome of the appeal. The
referee's decision will be based on the evidence
and testimony provided at the hearing.

The hearing is not a "round table" discussion.
You must limit your testimony and evidence
to the issues before the referee. You have the
right to present your testimony and evidence.
Please refer to "REPRESENTATION" on page
1 of this pamphlet for further information on
representation at hearings.

If you feel that a conflict of interest would be
created if the hearing were to be conducted by
the assigned referee, you may advise the Appeals
System Administrator, UC Board of Review, 651
Boas St., Room 1116, Harrisburg, PA 17121-0750,
in writing, giving your reasons and requesting
that another referee be assigned.

Preparing for the Hearing

Organize the facts and circumstances relating to
your appeal. Gather any documents you have
which concern the case, since these should be
taken to the hearing.

If you need assistance because of a disability with
hearing, speech, and/or vision, or for a language
other than English, please contact the referee's
office responsible for the hearing.

Although the hearings are informal, they do involve
testifying under oath, cross-examination, rebuttals
and witnesses. The testimony will be recorded.

If there are any witnesses who have firsthand
knowledge of the matter, and you wish to have
them testify or bring documents to the hearing,
you must notify them of the date, time, and place
of the hearing and arrange for them to be present.
If a witness can testify only as to what he/she was
told by someone else, such testimony alone cannot
be used in making the decision.
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If your witness refuses to appear or provide
documentary evidence, you may request that the
referee issue subpoenas to ensure the requested
presence at the hearing. The referee will issue sub-
poenas if determined necessary.

Attendance at the Hearing

You should attend the hearing to protect your rights.

Request for Continuance of Hearing

If for any reason you cannot attend the hearing,
a request for a continuance (postponement and
rescheduling) of the hearing should be directed
IMMEDIATELY to the referee named on the front
of the Notice of Hearing. This will be granted only
for "proper cause" and upon terms deemed proper
by the referee. If a continuance of the hearing is
granted, the hearing will be rescheduled.

Request for Reopening After Scheduled Hearing

Either party may request a reopening of an
appeal hearing, by contacting the referee's office.
A request received before the referee's decision
has been issued will be reviewed by the referee.
A reopening may be granted for good cause.
A request received after the referee's decision
has been issued will be treated as a request for
further appeal to the UC Board of Review
(board) from the referee's decision. Request for
reopening must be made in writing and directed
to the referee's office responsible for the hearing.

THE UC REFEREE'S DECISION

Following the hearing, the referee will consider the
facts presented at the hearing and issue a decision
based on these facts. Copies of the decision will
be mailed to the interested parties.

APPEALS TO THE UC BOARD OF REVIEW

If you feel that the referee's decision is
incorrect, you may file an appeal to the UC Board
of Review. Instructions for filing an appeal are
included with the referee's decision.

Appeals must be filed within 15 days from the date
the decision was mailed. If the fifteenth day of an
appeal period falls on a day on which the UCSC
is closed, the appeal period is extended to the
next working day.

The board members review the previously
established record in connection with each
request for a further appeal from the referee's
decision, and will determine whether or not there
is any need for an additional hearing.

If the board determines that the record
established by the referee meets the board's
fact-finding responsibilities, and that
the parties were given ample opportunity to
present their testimony and evidence at the
referee hearing, then it may proceed to decide
the case on the basis of that record.

If you feel that a conflict of interest would be
created by any particular board member's
review of the further appeal, you may advise
the board, in writing, of the reasons, and
request that the specified member not
participate in the decision.

Copies of Referee Hearing Testimony

The record of the referee's hearing is transcribed
only when a referee decision is appealed to the
UC Board of Review. Copies of such testimony
are available to you (to be used for UC purposes
only) at no charge, upon a written request to
the Appeals System Administrator, UC Board of
Review, 651 Boas St., Room 1116, Harrisburg,
PA 17121-0750.

Remanding a Case

The board’s review of a further appeal does
not include a hearing like the referee’s hearing.
However, if the board feels that the record is not
adequate, then it will remand (return) the case to a
referee for another hearing.

If you feel that existing testimony is insufficient
and that new evidence should be introduced,
you should submit a written request for a
remand to the Appeals System Administrator,
stating why you think the testimony is incomplete.

A Remand Hearing

At a remand hearing, the referee will serve as a
hearing officer for the board, to gather from the
parties any additional information needed in
order for the board to arrive at a proper
conclusion of the case. This testimony will be
recorded. Then the entire file and record of
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evidence will be returned to the board members
for their consideration and appropriate further
action.

Ifaremand hearing is scheduled, you may request a
continuance (postponement and rescheduling)
of the hearing by contacting the referee’s office.
This may be granted for proper cause.

If you feel that the attendance of certain witnesses
and/or the producing of certain documents at
the remand hearing are essential to provide the
board with complete information concerning the
claim, you may submit a written request to the
hearing officer that subpoenas be issued to produce
these. The board will issue subpoenas, if necessary.

Filing a Brief - Requesting Oral Argument

If you wish to clarify or expand testimony already
recorded, you should request, in writing, of the
Appeals System Administrator, UC Board of
Review, 651 Boas St., Room 1116, Harrisburg, PA
17121-0750, the board’s permission to file a brief
(a written statement) or to be scheduled for oral
argument (personal appearance) before the
boardinHarrisburg. Theboard has sole discretion to
grant or deny requests for oral argument, and
will grant such a request only when the board
deems it necessary to enable the board to render
an appropriate decision.

If an oral argument is scheduled, you may
request a continuance (postponement and
rescheduling) by contacting the UC Board of
Review. This may be granted for proper cause.

Withdrawal of Appeal

You may ask to have your appeal withdrawn any
time before a decision is issued by the UC Board of
Review. If you wish to withdraw, you must send a
written request to Appeals System Administrator,
UC Board of Review, 651 Boas St., Room 1116,
Harrisburg, PA 17121-0750. By withdrawing the
appeal, you now accept the decision from which
the last appeal was taken.

THE BOARD’S DECISION

After reviewing the facts, the board will issue a
decision, usually within 30 to 75 days from the
filing of the further appeal. Copies of the decision
will be mailed to the interested parties.

REQUESTING THE BOARD OF REVIEW TO
RECONSIDER ITS DECISION

A party aggrieved by a Board decision may sub-
mit a request to the Board to reconsider the deci-
sion. The request must be submitted no later than
15 days after the decision mailing date.
Reconsideration will be granted only under very
limited circumstances, for “good cause.” The
Board, in most cases, cannot revisit its previous
credibility determinations. Also, the Board will
not accept additional evidence, unless the pary
could not have presented the evidence at an
earlier stage.

The submission of a request for reconsideration
to the Board does not extend the time limit for
filing a petition for review with Commonwealth
Court.

APPEALS TO THE COMMONWEALTH COURT

If you disagree with the UC Board of Review’s
decision, you have the right of appeal to
the Commonwealth Court of Pennsylvania.
Instructions for filing an appeal are included
with the board’s decision. An appeal to the
Commonwealth Court must be filed within 30
days of the mailing date of the board’s decision.
The UC Board of Review has nothing to do with
the filing or processing of further appeals to
the Court. Commonwealth Court appeals may
be filed in person or by mail with the
Prothonotary of the Commonwealth Court of
Pennsylvania, Pennsylvania Judicial Center,
601 Commonwealth Ave., Suite 2100,
P.O. Box 69185, Harrisburg, PA 17106-9185.

Auxiliary aids and services are available upon request to individuals with disabilities.
Equal Opportunity Employer/Program
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Spouse following spouse - To be eligible, the claimant
must show that the reason for the spouse's relocation was
beyond the spouse's control, and that such relocation created
economic circumstances which could not be overcome or that
it was economically impossible to maintain two residences.

Leaving work due to personal reasons - To be eligible,
the claimant must show that he/she quit due to personal
circumstances that left him/her no reasonable alternative.
The claimant must show that, prior to quitting, he/she made
a reasonable attempt to maintain the employer-employee
relationship. The claimant must also be able and available
for suitable work.

To attend school - Quitting a job to attend school is not
considered a cause of a necessitous and compelling nature,
unless it is to attend school or training provided under the
Trade Adjustment Assistance Act (TAA). If the claimant quits
to attend TAA-approved training, he/she must show that the
job he/she quit was not suitable work to be eligible for UC.
Suitable work for the purposes of this exception to Section
402(b) means work of a substantially equal or higher skill level
than the claimant's past "adversely affected employment,”
and wages of such work are not less than 80% of the worker's
"average weekly wage."

Due to unsuitable work - When an employee accepts a
position, he/she admits to the initial suitability of the position
with respect to its wages and the conditions of employment.
When a claimant quits because he/she feels the job was
unsuitable, the claimant must show there were changes in
the conditions of employment, to which he/she did not agree
upon, that made the job unsuitable, or there was deception
on the part of the employer with regard to the conditions of
employment at the time of hire, or he/she shall be considered
ineligible. The suitability of the work will be determined by
considering factors such as the degree of risk involved to the
claimant's health, safety and morals; the claimant's physical
fitness; the claimant's prior training and experience; the
distance of the available work from the claimant's residence;
the prevailing condition of the labor market; and the prevailing
wage rates in the trade or occupation.

Job not the same as what was anticipated - To be eligible,
the claimant must show that the monetary expectations of
employment were not fullfilled through no fault of the claimant.
For example, a claimant takes a job selling vacuum cleaners
because he/she has been told he/she could make $50,000
per year through commission sales. After three weeks, the
claimant quits the job because he/she was unable to make
any sales and the personal expenses exceeded the income,
thereby warranting the allowance of benefits.

Discharge

Section 402(e) provides that an individual who is discharged
from employment for reasons that are considered to be
willful misconduct connected with his/her work, is not eligible
to receive benefits. The employer must show that the
employee's actions rose to the level of willful misconduct.

"Willful misconduct" is considered an act of wanton or
willful disregard of the employer's interests, the deliberate
violation of rules, the disregard of standards of behavior
which an employer can rightfully expect from an employee,
or negligence which manifests culpability, wrongful intent,
evil design, or intentional and substantial disregard of
the employer's interests or of the employee's duties and
obligations. While it is the employer's prerogative to discharge
an employee, an employee is not ineligible for UC benefits
unless the discharge is due to willful misconduct.

Pennsylvania's courts have provided guidance in determining
an individual's eligiblity in specific situations involving a
discharge for willful misconduct. Following are examples of
some common discharge situations.

Absenteeism/Tardiness - Prior to being discharged for
absenteesim or tardiness, the claimant must have been
warned about such conduct. In addition, there have been
cases where one absence was sufficient to show willful
misconduct. The reason for the last occurrence will be taken
into consideration in determining if the claimant had a good
reason for being tardy or absent. Absenteeism alone may
justify a discharge, but without a showing of wanton and
willful disregard of the employer's interests, benefits cannot
be denied. Generally, if an indivdual has good cause for
missing work, such as being ill or having an ill child, and
reports off according to the employer's policy, that individual's
conduct does not rise to the level of willful misconduct.
However, there can be factors that may affect the eligibility
determination, such as the employer's rule for calling off, the
method which the individual used in calling off, the reason
for the last incident, the nature of the work, past attendance
record, and previous warnings for absenteeism or tardiness.
When the employer has a progressive discipline point system
and an individual is discharged due to accumulating points
as a result of absenteeism/tardiness, all absences/tardiness
will be reviewed to determine if any of the absences were
justified. Willful misconduct is not established if the claimant
had good cause for any of the absences.

Rule violation - Deliberate violation of an employer's rule
which is known to the employee constitutes willful misconduct
if the employer's rule is reasonable and the employee's
conduct, in violating the rule, was not motivated by good
cause. The employer must show the existence of the rule and
that the rule was violated. The employer must also show that
the claimant was aware, or should have been aware, of the

-3-

rule. If this is established, the claimant must show that the
rule was not reasonable, or that he/she had good cause for
violating the rule.

Attitude toward employer or disruptive influence -
Disregard of standards of behavior which an employer can
rightfully expect from his/her employee constitutes willful
misconduct. However, where a claimant is discharged due
to his/her attitude toward the employer or due to being
a disruptive influence, the employer must show specific
conduct adverse to the employer's interests.

Damage to equipment or property - Negligence which
manifests culpability, wrongful intent, evil design, or intentional
and substantial disregard of the employer's interests or of
the employee's duties and obligations constitutes willful
misconduct. Where the negligence results in damage to
equipment, damage caused by the worker to equipment or
materials is not usually misconduct. The employer must show
that the action which caused the damage was willful or due to
willful carelessness; or, to show that the claimant would not
have damaged the equipment if he/she had used reasonable
care of which he/she was capable in order for the action to be
willful misconduct.

Unsatisfactory work performance - Unsatisfactory work
performance is not considered willful misconduct where the
claimant is working to the best of his/her ability. However, it is
willful misconduct where the employer shows that the claimant
was capable of doing the work, but was not performing up to
standards despite warnings and admonitions. This is conduct
showing an intentional and substantial disregard of the
employer's interests.

Drug and alcohol testing - The UC Law provides for the
denial of benefits for failure to submit (to) and/or pass a
drug or alcohol test, provided the test is lawful and not in
disagreement with an existing labor agreement. In order
to be eligbile for UC, the claimant must show that the test
was unlawful, violated an existing labor agreement, or was
inaccurate.

Other Eligibility Issues

Following are examples of eligibility issues that are not
related to the claimant's separation from employment.

Able and Available

Compensation shall be payable to any employee who is or
becomes unemployed, and is able to work and available for
suitable work.

The claimant must prove a realistic attachment to the local
labor market as a whole, as indicated by the claimant's
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readiness, willingness, and ability to accept some substantial
and suitable work. The claimant must certify that he/she is
able to accept and is available for suitable work during each
week for which he/she files a claim for benefits.

Active Search for Work

Effective with applications for benefits dated Jan. 1, 2012,
and after with some exceptions, the claimant is required
to register for employment search services offered by the
Pennsylvania CareerLink®, apply for positions that offer
employment and wages similar to those the individual had
prior to becoming unemployed, participate in work search
activities, and keep a weekly record of the efforts made to
find work.

This is a week-to-week test. The claimant must meet the
requirements for each week in order to qualify for benefits.

Self-Employment During the Base Year

Services performed in self-employment do not qualify as
base-year employment and will not be used to establish
financial eligibility for benefits. Independent contractors are
self-employed. The following two factors must exist for a
claimant to be considered self-employed.

1. The individual has been and will continue to be free
from the control or direction over the performance of his/
her services, both under his/her contract of hire and

in fact.

2. As to such services, the individual is customarily
engaged in an independently established trade,
occupation, profession or business.

If the claimant alleges an employer-employee relationship,
but the employer states that the claimant is self-employed,
the employer must prove that the claimant is free from control
over the performance of the service and customarily engaged
in an independently established trade, occupation, profession
or business.

Self-Employment While Claiming Benefits

Section 402(h) provides that a claimant is ineligible for any
week in which he/she is engaged in self-employment. When
a claimant is starting a new business, the claimant becomes
self-employed with the first positive step toward starting the
business. For example, the claimant would become self-
employed when he/she began advertising for business,
rented an office, purchased equipment/property, etc.



Self-Employment/Sideline Business

There is an exception in Section 402(h) for the operation of a
sideline business. The courts have provided a four-pronged
test for eligibility for an individual engaged in a sideline
business. An employee who has a proprietary interest in a
sideline business may still receive benefits if it is proven that
all four of the following conditions are met:

1) Concurrency-the self-employment activities must have
been conducted while engaged in employment.

2) Primary source of income-the earnings from
employment must exceed the net profit from the self-
employment activities.

3) There cannot be a substantial increase in involvement
in self-employment.

4) The claimant must be able and available for full-time
suitable work.

The burden of proofin a situation involving a sideline business
rests with the claimant. The claimant must provide information
and documents showing that the self-employment venture is
a sideline business and that the claimant is separated from
employment that constituted the individual's major source of
income.

Corporate Officers

The UC Law was never intended to provide benefits to those
individuals who become "unemployed" by reason of the failure
of their own business ventures. An individual, who, through
ownership of stock and his/her position in the corporation,
excercises a "substantial degree of control" over its operation,
must be considered a self-employed businessperson. The
claimant must provide information showing that he/she is not
a self-employed businessperson to be eligible.

The only exception with respect to ineligibility of corporate
officers is provided in Section 402.4 of the law. If the
corporation has been forced into involuntary bankruptcy
under the provisions of Chapter 7, Title 11, of the United
States Code, the officers of the corporation would not be
ineligible for benefits.

Refusal of Suitable Work

Section 402(a) provides, in part, that an employee shall be
ineligible for compensation for any week in which his/her
unemployment is due to failure, without good cause, either
to apply for suitable work at such time and in such manner
as the department may prescribe, or to accept suitable work
when offered to him/her by the employment office or by any
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employer. The employer must notify the department within 7
days of the offer of work.

Section 402(a.1) provides a claimant is ineligible for
compensation for any week in which the unemployment is
due to failure to accept an offer of suitable full-time work in
order to pursue seasonal or part-time employment.

The responsibility rests with the department to determine
whether the work that was offered was suitable. If the work
is determined to be suitable, the claimant must show that he/
she had good cause to refuse the referral or to refuse the
offer of suitable work to be eligible.

Incarcerated Employees

Section 402.6 provides, in part, that an employee shall not
be eligible for any weeks of unemployment during which the
employee is incarcerated after a conviction.

The party who carries the burden of proof is dependent
on who alleges that the claimant is both convicted and
incarcerated.

1) If an employer alleges that the claimant is convicted
and incarcerated, the employer must show that the
claimant meets both requirements for ineligibility under
Section 402.6, in that he/she is both convicted

and incarcerated.

2) Where the bureau investigates potential ineligibility
under Section 402.6 without information from an
employer or claimant, the bureau must show that the
claimant is both convicted and incarcerated.

If the claimant provides information, which indicates there is a
potential issue under Section 402.6, the claimant must show
that he/she is not both convicted and incarcerated.

Severance Payments

Section 404(d)(1) of the PA UC Law provides, in part, that
benefits shall be paid to an otherwise eligible employee,
compensation in an amount equal to his/her weekly benefit
rate less the total amount of severance pay that is attributed
to the week.

Severance pay in an amount greater than 40% of the average
annual wage will be attributed to the weeks immediately after
the claimant's separation from employment. The claimant's
weekly benefit rate will be reduced for a certain number of
weeks, but not to an amount less than zero. The number of
weeks will depend on the amount of the severance payment
and the claimant's regular full-time wage.

Pensions

Pensions and retirement payments are deducted from UC if a
base-year employer maintained or contributed to the pension
plan and base-year employment affected the claimant's
eligibility for, or increase the amount of, the pension. 50%
of the pro-rated, weekly pension amount is deducted if the
claimant contributed in any amount to the pension plan. If the
pension is entirely employer funded, 100% of the pro-rated,
weekly pension amount is deducted from the claimants'
weekly UC payment.

Social Security and Railroad Retirement pensions are not
deducted from UC benefit payments.

Alump-sum pension paymentis not deducted from UC, unless
the claimant had the option of taking a monthly pension. In
addition, a lump-sum pension is not deductible if the claimant
"rolls over" the lump sum into an eligible retirement plan such
as an Individual Retirement Account (IRA) within 60 days of
receipt.

Predetermination of Claims

Please note that eligibility for UC benefits is not predetermined.
Eligibility determinations are made only after an application
for benefits has been filed, and are based on the individual
circumstances of each case. If you have a question regarding
your claim or the claim of a former employee, please contact
a UC Service Center at 888-313-7284.

Understanding the Determination

If you have any questions or do not understand any part of a
UC determination, please feel free to contact the UC Service
Center to request an explanation. For example, if you do not
understand the provision of the Law, or if there are findings of
fact that you question, the UC Service Center will provide you
with information so that you may have a better understanding
of the determination.

Appeal Rights

If you are the claimant, you may appeal if the determination
denies benefits and you think you should be eligible for
benefits, or the determination grants benefits and you think
you should be eligible for more benefits.

If you are the employer, you may appeal if the determination
grants benefits and you think the claimant should be ineligible
for benefits or eligible for fewer benefits.

Auxiliary aids and services are available upon
request to individuals with disabilities.
Equal Opportunity Employer/Program
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Unemployment
Compensation
Eligibility Issues

This pamphlet provides information about issues that
affect eligibility for unemployment compensation (UC). It
also contains information about facts that each party—
employer and claimant—is responsible to establish when
an issue arises.

This pamphlet was prepared to provde general
information only. It is not an official statement of the law.

Voluntary Quit

Section 402(b) of the Pennsylvania UC Law provides, in
part that a claimant shall be ineligible for benefits for any
week in which his/her unemployment is due to voluntarily
leaving work without cause of a necessitous and compelling
nature. A claimaint who voluntarily quits continuing work has
the burden of proof in establishing good cause for quitting;
and, that such cause was real and substantial, leaving the
claimant no other alternative. The burden is on the claimant
to show that, prior to quitting continuing employment, he/
she made every reasonable effort to maintain the employer-
employee relationship. Following are examples of some
common voluntary quit situations.

Health reasons - To be eligible, the claimant must inform the
employer of his/her health limitations prior to quitting so that
the employer has an opportunity to offer suitable work within
the claimant's limitations. The claimant must also be able and
available for suggested accommodations. If the employer
fails to offer suitable work, the claimant may be eligible for
ucC.

Transportation problems - To be eligible, the claimant
must show that the loss of the transportation was through
no fault of his/her own and rendered his/her problem virtually
insurmountable. He/she must attempt to secure alternate
transportation prior to quitting. The claimant must also be
able and available for suitable work in the local labor market
consistent with his/her limitations.
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